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I have been invited to address the Commttee on
current issues related to inplenentation of NAGPRA, and
I appreciate the opportunity to share these comments
with vyou. | wll focus ny coments on the disposition
of "culturally uni dentifiable" Nati ve Ameri can human
remai ns. As you know, the NAGPRA Review Commttee has

followed the statute's nandate by issuing a series of
reconmendat i ons for t he di sposition of t hese remai ns,
al though none of these recommendations has vyet resulted
in a final set of rules. The nopst recent set of these
recommendations was published in the Federal Register on
June 8, 2000. This issue is also the subject of a
Nat i onal Park Service Gant issued to the Heard Miseum
in 1998 which sought to hold a three-day neeting (the
"Tal | bul | Forum') involving a group of 30 participants,
conposed of representatives from the Nati ve Ameri can

Museum and Scientific communities. [ would like to



tell you a bit about the history and current status of
this grant, bef ore addr essi ng t he br oader substantive
i ssues rel at ed to di sposition of culturally
uni dentifiable remains.

Martin Sullivan was the Director of the Heard Miseum
in 1998, and he put together the grant proposal for the
Tal | bul | Forum \V/ g Sullivan requested the assistance
of the ASU Indian Legal Program in facilitating this
meet i ng. W initially agreed to do so, but became
concerned when we saw nature of the grant conditions and
began to gain a broader appreciation of the concerns of

many Native people over the process that was to be used

in setting up the Forum Utimtely, M. Sul i van
deci ded not to proceed wth the grant. When M.
Sul l'i van | eft hi s posi tion, t he NPS appr oached t he
I ndi an Legal Program about assum ng responsibility for
the grant. W agreed to do so only if the grant was
significantly restructured to accommobdate the legitimte
concerns of t he I ndi an Nat i ons. Qur pr oposal was

approved late this Spring, and we are now in the process
of structuring a national dialogue on the issue of
di sposition of culturally unidentifiable Native Anmerican

human remai ns. e bel i eve t hat this di al ogue IS



necessary and inportant. W also believe, however, that
the product of this dialogue nust facilitate the broader
goals of NAGPRA, which involve the federal governnent's
trust responsibility to Native people and the interests
of Native Nations as sovereign governnments.

| . Culturally Uni denti fi abl e Human Remai ns: What are
the |Issues at Stake?

NAGPRA is a statute which protects the cultural,
political, and nor al rights of Nati ve peopl e by
recogni zi ng their | egal rights to ancestral human
remains, funerary objects, sacred objects and objects of
cultural patrinony. As a scholar of federal Indian |aw,
| would Ilike to discuss several aspects of the statute's
i npl enent ati on whi ch bear on t he rights of Nati ve
peopl es.

First, | wuld like to highlight the inportance of
NAGPRA as one of the only statutes in the history of
this country to issue enforceable protections for t he
cul tural rights of Native people. NAGPRA is perceived
by many commentators as "human rights [legislation®™ which
guarantees "equal rights" to Native people, for exanple
by ensuring their rights to control the disposition of

ancestral human remains and funerary objects. I do not



di sagree wth this assessnent but woul d i ke to
enphasi ze the inportance of NAGPRA as a statute which

explicitly makes reference to tribal cul tural know edge

and the role of tribal law and custom in shaping the
standards of "ownership” and "cultural affiliation.” I n
t hat sense, NAGPRA  enbodi es t he f eder al government's
t rust responsibility to ensure Native peoples’ cul tural

survival by protecting their unique cultures and ways of

under st andi ng t hensel ves as t he i ndi genous peopl es of
this | and. In short, NAGPRA protects Native Anerican
peoples and their distinctive cultures, and the |egal
st andar ds enconpassed W thin t he statute and its

regul ati ons nmust be responsive to these goals.
| am concerned about the tendency of certain groups

in cont enpor ary soci ety to regard NAGPRA as a

"conprom se" pi ece of | egislation which nust serve the
"col l ective i nterests” of I ndi an peopl e, nmuseuns, and
scientists. As a scholar of federal Indian law, | see

NAGPRA as an exerci se of Congress's pl enary power

undert aken in an ef fort to nmeet its uni que t rust
responsibility to Native people. |  commend Congress for
its sensitivity to the interests of ot her Aneri cans.
Thi s sensitivity IS refl ected, for exanpl e, in t he



conposition of the Review Commttee, which acts as an
Advisory body and assists in the inplenentation of the
statute. However, I t hi nk it bears repeati ng t hat
Congress's trust responsibility is to Native people, and
the Commttee's attention today shoul d be on whether
that duty is currently being nmet in the inplenentation
of the statute.

One significant issue related to this, which already
has been the topic of hearings before this Commttee, is
whet her t he statute's adm ni stration by t he Nat i onal

Park Service is set up in a way that serves the federa

government's trust responsibility to t he tribes.
Mor eover , a significant concern has been raised over
whet her t he i ntensi ve i nvol venent of ar chaeol ogi sts
W thin t he Nat i onal Par k Servi ce, at t he hi ghest
adm ni strative | evel s, has in fact skewed t he

i npl enentation of the statute to the disadvantage of the

tribes. This proved to be one of the fundanent al
problenms wth the Tallbull Forum as it was initially
struct ur ed. I n t he ori gi nal gr ant pr oposal , t he

managers of the National Park Service's Archaeology and
Et hnogr aphy Program retained authority to approve t he

final participant list and to prepare an agenda for the



meet i ng. Thi s | evel of supervision and control by
ar chaeol ogi sts seened conpletely i nconsi st ent W th t he
nature of the NAGPRA process as one designed to serve
the federal governnent's trust responsibility to Native
peopl e.

The second point that | wuld like to make 1is that

i npl enentation of NAGPRA  nust support the governnent-to-

gover nnment relationship between the Indian Nations and
the United States governnent. Indian tribes are not
part of the nmultitude of "stakeholders" who assert an
interest in such renmains. They are separate governnents

who <claim repatriation of their Ancestors as a political
right, nmuch as the United States seeks to repatriate its
dead from war zones such as Vietnam The physi cal
custody of the remains may rest wth federal nuseuns and
agenci es. However, the political right of repatriation
rests with the Indian people. Because of this, t he
NAGPRA inplenentation process nust respond to the needs
of I ndi an Nations for adequate consultation. Agai n,

this was one of the min problems wth the Tallbull

Forum as it was initially structured. Many I ndi an
nations did not bel i eve t hat a sel ect gr oup of
i ndi vidual Indians (probably not nore than 10, since the



gr ant specified a "bal anced representation” from the

tribal, museum and scientific comrunities) could fairly
represent the interests of all of the sovereign Native
Nations in this country. The Departnment of Justice 1is

anong t he entities t hat has consistently hel d full
consul tations W th t he I ndi an nati ons on i nport ant
policy matters. Thi s nodel shoul d be followed for
NAGPRA | npl enent ati on.

Finally, it (S cl ear t hat t he |l egal right to

culturally unaffiliated Native Aneri can human remai ns

nmust build from the I ndi an peopl es’ nor al right to
control t hose remai ns. Sever al cat egori es of
"culturally unaffiliated" remai ns trigger substanti al
noral issues which nust beconme a factor in the dialogue.
For exanpl e, a nere century ago, many I ndian Nations
were officially at war wth the United States. The

deceased Ancestors who are in the custody of the nuseuns

and agencies are in many cases the victins of t hat
bitter war . They may be "culturally uni denti fi abl e"
because their renoval from the battl efields to t he
nmuseuns was done Wi t hout t he appropriate care to
preserve their act ual identity. They may al so be
"culturally unaffiliated" because the remains belong to



a group that did not survive into the present. Sone
woul d argue that i f a tribe was "exterm nated," no
contenporary group can <claim the remains. However , on
moral grounds, a contenporary Native group that survived

this genocidal history and clains kinship with the other

group may well have the right to step in and claim the
remai ns. And what about the remains of very ancient
Ancest ors? These remains may be clained by Native

people based on a cultural or traditional under st andi ng
of ki nshi p r at her t han somne denonstrat ed "genetic"
descendency. Mor eover, I ndi an Nat i ons may possess
treaties with the United States governnent in which they
were assured that their cession of Jland did not entai

a cessi on of rights to care for their deceased
Ancest ors. Nothing in those treaties <conditions this
right on subsequent genetic testing to prove “"cultural
affiliation.” Nor does NAGPRA have such a provision
Rat her, t he statute specifically al | ows "cultura
affiliation” to be established based upon geographical,
ki nshi p, fol kloric, or al tradition, hi stori cal, or other
relevant information or expert opinion." And the canons
of construction applicable to both treaties and federa

statutes concer ni ng Nati ve peopl e specifically provi de



t hat anbiguities nmust be construed in favor of t he
Nati ve people.?

1. The Review Commttee's Recommendati ons:

The Revi ew Comm ttee has i ssued draft
recommendations on several occasi ons. The history of
this process illustrates some of the tensions over the

di sposition of culturally uni dentifiable human remai ns,
and thus | wll briefly summarize the history of these
recommendat i ons for you bef ore addr essi ng t he current
si tuati on. In 1995, the Review Conmttee recognized a
"principle in the act t hat assigns responsibility for

what happens to human remains and associated funerary

objects to Ilineal descendants and culturally affiliated
tribes."” Bui | di ng on this principl e, t he Comm ttee
acknow edged t hat unaffiliated remai ns are "nonet hel ess

Native Anerican, and they should be treated according to
the w shes of t he Native  Anerican conmunity.” The

Conmittee r ecommended t hat t he ultimte deci si on about

! See Cohen's Handbook of Federal I|ndian Law 221 (1982
ed.). See also Choctaw Nation v. United States, 318 U S. 423,
431-32 (1943) (treaties should be liberally construed in favor of
the Indians and as the |Indians woul d have understood thenj;
United States v. Wnans, 198 U S. 371, 380 (1905) (treaties
shoul d be construed "as justice and reason denand, in all cases
where power is exerted by the strong over those to whomthey owe
care and protection"); Choate v. Trapp, 224 U.S. 665 (1912)
(applying rules of construction to Congress's presumed intent in
enacting a statute affecting Indian rights).
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di sposition of such remains "should rest in the hands of
Native Americans," although non-Natives could have input
in the process. The Committee acknow edged that t he
scientific and other values asserted by various interest
groups could not supersede the "spiritual and cultura
concerns of Native Anerican people” who had the closest
general affiliation to the Native Anmerican renmains. The
1995 draft reconmendat i ons suggested possible procedures
for deci di ng t he di sposition of uni dentified remai ns,
which would permt tribes across the nation to establish
"affinity" wth the remains and make a request for
repatriation.

The 1996 Dr af t Recomendat i ons responded to t he

comentary on the earlier set of recommendations. The
Comm ttee concl uded t hat clarifying t he nmeani ng of
statutory terms such as "shared group identity" coul d

facilitate t he di sposition of many sets of remai ns
currently classified as "culturally uni dentifiable.”
The Conmttee explored the idea of regional or cultura
associ ations based on "shared group identity," and also
probed ways to work wth non-Federally recognized tribes
who coul d establish cul tural affiliation to human

remai ns. The 1996 recommendations are responsive to the

10



principles established in the 1995 recommendati ons, but

at t enpt to analyze the statute's requirenents in [|ight
of the tribes' needs. The inportant feature about both
sets of recommendat i ons, however, Is that the Review

Committee appeared to generate a presunption that Native
peopl e shoul d have t he par anount right to deci de

di sposition of Native Anmerican human renains, regardl ess

of formalistic determ nati ons of "cul tural affiliation.”
Thi s assertion clearly responded to t he cul tural,
political, and noral rights of Native peoples wthin the

broader framework of federal-tribal relations.

In 1998, the Review Commttee generated yet another
set of draft recommendat i ons. Thi s set of
reconmendat i ons suggested  four "principles” which  should
serve as the foundation for any set of regul ati ons,
whi ch asserted t hat t he di sposition of culturally

unidentifiable human remains should be (1) respectful;

(2) equi t abl e; (3) doabl e; (4) enf or ceabl e. The
Comm ttee ultimately recommended t wo nodel s for
di sposition of such renains. The first nodel suggested
di sposition accordi ng to "j ol nt recommendat i ons" by
institutions, f eder al agenci es and t he "appropriate
claimants. " The second was a "regional consul tati on"
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nodel , whi ch woul d gui de di sposition accordi ng to

sol utions pr oposed by the respective federal agenci es,
institutions and I ndi an tribes within particul ar
regi ons.

Finally, in June of 1999, t he Review Commttee
generated its latest set of recomrendations. This set
of reconmendat i ons suggest s t hree "gui del i nes” for
di sposition of culturally unidentifiable renmains: first,
respect for al | such  remains; second, flexibility in

fashioning the appropriate solutions based on particular

ci rcunstances (e.qg. where the remains are uncovered on
tribal or abori gi nal | and  of a tribe, or where the
contenporary group is identifiable Dbut not recogni zed),
and third, t he ability of t he review conmttee to

generate other criteria in a given case.

The Comm ttee expanded on its earlier pr oposed
model s for di sposition based on (1) j oi nt
reconmendat i ons of particul ar f eder al agenci es, museumns
and cl ai mant s in a gi ven case, and (2) ] oi nt
recommendati ons ener gi ng from regi onal consul tations
with federal agencies, nuseuns and Native groups. These
recommendations have assisted wus in thinking about t he

best structure for a National dialogue on these issues.

12



W are hopeful that the dialogue wll probe sone of the

nmore controversi al issues before regulations are enacted
to i npl enent t he Revi ew Comm ttee's recommendat i ons.
The Commttee's reconmendat i ons of fer gener al gui dance
on these inportant I ssues. However, the regul ations
will turn this general guidance into binding rules that
Wil | govern the Indian nations in their dealings wth
agencies and nuseuns. Because of this, adequate triba

input is vital before the regul ations are enact ed.

L1l Structuring the National D al ogue:

Qur restructured grant proposal first identified the
need for a concise witten summary @ of the law and
proceedi ngs governi ng di sposition of culturally
uni dentifiable Native Anmeri can human remai ns, whi ch
woul d identify t he sal i ent I ssues, | egal and policy
f ramewor Kk, and poi nts of agr eenent and di sagr eenent
anong the interested communities. This docunent would

t hen be used to facilitate a discussion anong t he

comuni ties. Thus, our gr ant pr oposal has two rmain
conmponent s. The first goal IS to pr epare a
conpr ehensi ve | egal and policy st udy of t he I ssues,

|l egal framework, and proceedings thus far on the issue

of di sposition of "culturally uni dentifiabl e" Native

13



American human renmains. This study, which 1is currently

bei ng pr epar ed by partici pants in t he I ndi an Lega
Program includes a |egal review and assessnent of the
vari ous recommendat i ons of t he Review Conmttee, and
di scusses t he nodel s of resol ution t hat have been
pr oposed by t he Review Committee, i ncl udi ng rel evant

case studies that have al ready been concl uded.

The second goal is to facilitate a forum or foruns
which w | acconplish the follow ng goal s: (1) al | ow
Indian Nations to discuss the substance of the Report as
it inplicates tri bal sovereignty and the governnent-to-
gover nnment relationship W th t he Uni ted St at es; (2)

support efforts to engage t he museum and scientific

comunities in a dialogue about the Report; and (3)
facilitate an i ntegrated di al ogue anong t he tri bal
museum and scientific comunities that mght Jlead to a

set of witten regul ations to gui de t he di sposition
process. W envisioned that the first part of t he
process wuld be conpletely open and inclusive, whi | e
the final part of this process wuld involve a smaller
wor ki ng gr oup t hat m ght make policy recommendat i ons
based on the wder i nput solicited during the first

phase of the project.

14



The budget of t he gr ant may not support t he

i ncl usi ve tri bal consul tations t hat we have pr oposed.
However, I think that this is a wvital part of t he
process for the followng reasons. First, NAGPRA is a

statute that is intended to serve the pluralistic values
of Native peoples wthin the Anerican federal system
Cul t ural know edge IS vital to t he definition of

categories of remains and objects that nerit protection

The only way to elicit this know edge S t hr ough
di al ogue W th t he vari ous I ndi an Nat i ons, i ncl udi ng
their religious | eaders and el ders. Secondl vy, t he
regi onal consul tation nodel pr oposed by t he Revi ew
Commttee's | at est reconmendat i ons i ntersects cl osely
with contenporary tribal efforts to establish regiona

intertribal coalitions. O course, the relevant regions
have yet to be established. The Review Commttee's
nodel depends upon an initial ef fort by the I ndi an

tribes and Native Hawai i an or gani zati ons whi ch Wil |
define the relevant regions wthin which such solutions
coul d be gener at ed. Once defi ned, t he appropriate
federal agencies, nuseuns and Native groups wll consult
together and develop a framework and schedule to devel op

and i npl enent t he nost appropriate nodel for their

15



regi on.

Many Indian Nations across the country are exploring

the idea of regi onal intertri bal coalitions which wll
take an active role in repatriation issues. This is an
I npor t ant ef fort and IS rel at ed to t he Revi ew
Comm ttee's r egi onal nodel , but it clearly i nvol ves
sovereignty considerations. Can a regional intertri bal

coalition act on behalf of sovereign tribal governnments?
The input of the Indian Nations as governnents is vital
at the outset of this process. In fact, the very form

of the wultimate "agreenent" between "the tribes" and the

"museuns  or agenci es" has considerable inplications for
t he soverei gn st at us of I ndi an Nat i ons w thin t he
consul tation process. Finally, Indian Nations nust be
abl e to respond to t he w der i nplications of t he
regi onal consultation nodel, given the |egal and noral
framework for Indian rights in this country. WIlIl the
process be based on t he gover nnent -t o- gover nment

relationship that frames Native rights 1in this country,
or will it be a negotiated, ad hoc process anong equally
situated "stakehol ders"? The disposition of "culturally
unidentifiable remains® nmay seem anenable to an ad hoc,

case by case process involving equal i nput from al

16



i nterested "st akehol ders. " However, from a tribal
sovereignty standpoint, the |egal process which guides

i npl enment ati on of a statute t hat serves t he federa

governnent's t rust responsibility MUST pr ot ect t he
uni que I nterests of t he tribes as gover nnent s in
protecting their rights to |and, nat ur al and cul tural
resour ces.

The i npl ement ati on of NAGPRA i nplicates many
f undanent al interests of the tribal communities related
to both political and cultural autonony. An  "ad hoc"
process i nvol vi ng al | "st akehol ders" woul d hardly be
protective of tribal interests in protecting their [|ands
and nat ur al resour ces. Nor can such a process
adequately protect tribal interests in caring for their
Ancestors, who, after all, are part of this |and. In
fact, al t hough tribal cul tural Vi ews are varied and
di stinctive, Nat i ve peopl e share a conmon Vi ew of

thenmselves as peoples related through tinme and tradition
to the lands that nurtured them

In conclusion, | wuld ask the Conmttee to insist
t hat t he i npl enment ati on of NAGPRA  serve t he federa
governnent's t rust responsibility to pr ot ect Native

cultures and their | egal rights. We  cannot addr ess
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NAGPRA in I sol ati on. Thi s statute IS part of t he
pervasi ve set of f eder al | aws t hat governs t he
relationship bet ween Nati ve peopl es and t he United
States governnent. The rights of Native peoples are
"sui generis" and the relationship between the federal
gover nnment and t he I ndi genous peopl es of this | and
inplicates both cultural and political rights. It is
the Commttee's <charge to ensure that the inplenentation
of NAGPRA is consistent with the Dbroader relationship

between the federal and tribal governnents.

Simlarly, we cannot take one issue wthin NAGPRA,

in this case, t hat of "culturally uni dentifiabl e"”
remai ns, and generate a "sol ution" t hr ough sone
adm ni strative rul e- maki ng process t hat enf or ces a
"conprom se" between Native groups and other Aneri cans.

That is not how the federal governnent serves its trust
responsibility to Native people, and | do not think that

the Congress which enacted NAGPRA would have intended

such a result. Rather, we nust identify the inportant
interests and rights at st ake, and generate solutions
that are responsive to Native peoples' legal rights, and
to their interests in protecting and preserving their
cul tural resour ces. The i nput of ot her i nterested
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gr oups IS a necessary and I nport ant part of this
process, as it is in the variety of other situations,
such as environnent al regulatory jurisdiction or gam ng

rights, which inplicate the interests of both Native and

non- Native people. | am not suggesting that nuseuns and
scientists do not have legitimate interests in know ng
about t he past . However , t hose interests are not
coextensive wth Native peoples’ cul tural, political and

noral rights.

The inplenentation of NAGPRA nust first serve Native

rights, and then acconmmobdate ot her interests that are
consistent wth those rights. It is ny hope that the
nat i onal di al ogue on culturally uni dentifiable Native
Anmeri can human remai ns Wil | clarify t he intricate

bal ance of concerns that underlies the controversy over
this issue. That controversy is vividly represented by
the series of recomendations that has energed from the
NAGPRA Review Committee over the past five vyears, which

vacillates between recognition for tribal rights and an

ef fort to meet t he br oader i nterests of al

st akehol der s. It is also ny hope that the National
Dialogue wll support a set of final recomendati ons on
t he consul tation process and t he f ramewor k for
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adj udi cati ng particul ar cases t hat IS consi st ent wth

t he i deal s necessary to achi eve justice for Nati ve
people in this Country. Thank you for inviting nme to
share t hese t hought s W th you. I appreci ate t he
Comm ttee's tinme and attention to t hese i nport ant
I Ssues.
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