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Good afternoon, M. Chairman and nenbers of the Commttee.
My nanme is Mchael WIlis. | aman attorney with Hobbs, Straus,
Dean & Wl ker, representing the Bristol Bay Area Health
Corporation (BBAHC). BBAHC is a tribal consortium which operates
the Indian Health Service ("IHS") hospital in Kanakanak, Al aska,
and provides health services to 33 Al aska Native Villages in the
45,000 square mle Bristol Bay region. As a result of the
statutory extension of the Federal Tort Cainms Act ("FTCA")
coverage to tribes, tribal organizations and tribal consortia,
BBAHC has been protected by the provisions of the FTCA agai nst
any clains resulting fromthe performance of functions under its
health care contracts and conpacts with I HS pursuant to the
| SDEAA since Cctober 23, 1989.

First, the BBAHC enphasi zes that FTCA coverage for Indian
Sel f-Determ nati on and Education Assistance Act (| SDEAA)
activities was and remains an i nportant and positive policy
deci si on because contractors and conpactors woul d ot herw se have
to divert programfunds to obtain nedical mal practice insurance
and general liability coverage. |In BBAHC s case, since all of
its health care activities are provided in accordance with its
sel f-governance agreenent with the Indian Health Service, BBAHC
no | onger carries nedical nal practice insurance.

As for general liability, contractors and conpactors nust
still obtain sonme type of private insurance because the FTCA does
not cover all risks associated with all their activities. For
this reason, BBAHC has continued to carry sone private insurance.
However, since the primary purpose of this insurance coverage is
to apply in cases not covered by the FTCA, BBAHC does not use IHS
contract funds to pay premuns for this coverage. Although BBAHC
has been advised by its broker that its premumrate reflects
FTCA coverage, BBAHC has been advised that rate reductions are
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general ly not being passed on to tribes based on the extension of
the FTCA

BBAHC has al so found that it remains difficult to define
precisely what is and what is not covered by the FTCA, | eaving
gray areas of residual risk at the fringe. A conservative risk
managenent approach (not ignorance or inertia as the GAO report
suggests) provides incentives to | SDEAA contractors and
conpactors to obtain private insurance coverage for those gray
areas as well as for those activities perfornmed outside the
| SDEAA agreement. The difficulty of assessing the |evel of
residual risk may be one of the reasons why prem umrates have
not been significantly reduced for | SDEAA contractors and
conpactors purchasing i nsurance coverage to suppl ement FTCA
prot ection.

Wi | e BBAHC bel i eves that the extension of the FTCA to
tribal contractors has been significantly supportive of the
federal policy of tribal self-determnation (recently reconfirnmed
by the Senate in Senate Resolution 277), it has requested us to
bring your attention a recent devel opnment which has raised a
guestion as to whether the Departnment of Justice is fully
supportive of these | aws.

The United States Attorney for the District of Anchorage has
demanded that BBAHC i ndemmify the United States for all or part
of a $2.8 mllion settlenment negotiated by the United States
Attorney for a claiminvolving BBAHC filed in accordance with the
FTCA. (A copy of the denmand has been provided to this
Commttee). Recently, we learned that the United States Attorney
has al so urged the Indian Health Service to make a claimon this
sanme basi s agai nst BBAHC under the Contract D sputes Act. W
understand that to date IHS has declined to take such action.

The demand by the U. S. Attorney stens froman incident that
occurred on Novenber 27, 1993, which resulted in injuries to a
child attending a social function at a BBAHC facility. The
child's famly filed a claimwhich DHHS and the United States
Attorney agreed was covered by the FTCA. BBAHC cooperated with
the United States Attorney in his investigation of the claim |In
August 1997 the claimwas settled by the United States Attorney
for $2,800, 000.

At the tinme of the incident giving rise to the clai m BBAHC
mai ntai ned a policy of general liability insurance which the
United States Attorney clains is duplicative of coverage afforded
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BBAHC by extension of the FTCA. (W understand that the

i nsurance policy applicable in 1993 was obtained to protect BBAHC
against clains falling outside the scope of the FTCA and t hat
BBAHC s broker at that tinme has signed a declaration stating that
the prem um cost to BBAHC refl ected the exi stence of FTCA

cover age.)

The United States Attorney tendered defense of the tort
claimto BBAHC s private insurance conpany, Continental |nsurance
Conpany. The insurance conpany refused. Follow ng settl enent of
the claimwith the injured child's famly, the United States
filed suit against the insurer (U.S. v. CNA Financial Corp.

U S.D.C Alaska, CA No. A98-285CV) seeking recovery of the

settl enment anount, attorneys fees, interest and expenses. W
understand that CNA/Continental denies that the United States has
any rights under the policy applicable in 1993.

If the United States Attorney continues to pursue the theory
that the United States is an inplied insured party under any
policy of insurance obtained by a self-governance tribe or Title |
contractor, then:

(1) no benefit and considerable additional risk for tribes
results fromthe extension of FTCA coverage (the tribe or
their insurers may be liable to the United States when the
government attorneys represent themand settle or |ose a
case without the tribe having any control over the
l[itigation or input into the ternms of the settlenent); and

(2) a primary purpose of Congress in extending FTCA coverage
to reduce insurance costs to tribes operating prograns under
the | SDEAA is defeated. Tribes should not be required
either to use inadequate "contract support funds" or dip
into program funds in order to pay excessive insurance
premuns. |If the government is an additional insured under

i nsurance policies obtained by tribes, there obviously is no
reason for the insurer to reduce the prem um based on the
FTCA coverage. See S. Rep. No. 274, 100th Cong., 1st Sess.
8-13, (1987) (identifying the failure of the federal
agencies to provide funding for overhead costs, such as
l[tability insurance, which tribal contractors incur over and
above the agency programcontract, as one of the primary
obstacles to full inplenentation of the self-determ nation

policy).
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It is our opinion that existing | aw does not permt such recovery
against tribes by the United States.

I n passing the 1988 amendnents to the | SDEAA, Congress
included a new statutory requirenent in Section 106(a)(2) that
funding for overhead costs "shall" be added to the program fundi ng
provi ded under the contract. One of the principal itenms of so-
called "contract support costs" was, and is, the cost of liability
i nsurance. Since the federal governnment self-insures, agency
budgets do not include funding for insurance. Congress also
sought to address the inadequacy of funding for "contract support”
by shifting the requirenent to obtain liability insurance from
contractors under the | SDEAA to the Secretary of the Interior and
the Secretary of Health and Human Services. Public Law 100-472
("the 1988 Anendnents") added the requirenent that

Beginning in 1990, the Secretary shall be responsible
for obtaining or providing liability insurance or

equi val ent coverage, on the nost cost effective basis
for Indian tribes, tribal organizations and tri bal
contractors carrying out contracts... [under the

| SDEAA] .

The statute required the Secretary, in obtaining such
i nsurance, to "take into consideration the extent to which
liability under such contracts or agreenents is covered by the
Federal Tort Clainms Act." See 25 U.S.C. A 8 450f(c) (1) (West
Supp. 1998).

Not wi t hstanding the direction to the Secretary of the
Interior to provide for general liability insurance on a national
basis, the Secretary failed to take action. 1In the FY 1989
appropriations legislation Public Law 101-121 for the Departnent
of the Interior and Indian Health Service, Congress tenporarily
extended the FTCA coverage to all liability clainms against self-
determ nation contractors for one year. Wen the Departnents
failed to take further effective steps under Section 102(c) of
the |1 SDEAA in FY 1989, the Congress acted to extend the FTCA
permanently to such clains in Section 314 of Public Law | 01-512.
The House Conmittee explained that in the light of the
Department’s failure to carry out the instructions fromthe
Committee ". . . the Commttee has no choice but to provide the
required liability coverage on a permanent basis by extending the
[ FTCA] coverage." H Rep. No. 101-789, at 72 (1990). The Senate
Report expressly stated that the pernmanent extension of the FTCA
coverage to general liability clains against self-determ nation
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contractors was "to neet the liability insurance provisions of
Public Law 93-638, as anended." (Section 102(c)). S. Rep. No.
101-534, at 153-154 (1990). The Conference Report confirned that
the congressional intent in extending the FTCA was to satisfy the
obligation of the federal agencies to provide general liability

i nsurance under the | SDEAA. 136 Cong. Rec. H 1344 (Cctober 27,
1990) .

By maintaining the policy that any liability insurance
acquired by a tribal contractor to protect itself fromclains
which may fall outside the scope of the FTCA nust al so insure the
United States, the Departnment of Justice defeats the
congressi onal purpose of extending FTCA coverage to tri bal
contractors under the | SDEAA. No reduction in premumcost could
be expected in that case. W do not know whet her the Depart nent
of Justice has taken this position wth other tribes, but we do
understand that it is DQJ policy to tender the defense of FTCA
clains to insurance conpani es which have issued liability
policies to tribal contractors under the | SDEAA

The concern that the United States will demand
indemification fromtribes (and/or their insurers) for clains
settled under the FTCAis not limted to BBAHC. The issue has
been di scussed recently in self-governance conpact negoti ations
with the IHS in Alaska. |In order to preserve the intended FTCA
protection for tribal organizations adm nistering health prograns
under sel f-governance agreenents with the Indian Health Service,
tribal co-signers of the Al aska Tribal Health Conpact have
proposed that the FY 2001 Annual Fundi ng Agreenents ("AFA") under
the Conpact include a provision to address this problem The
provi sion states that:

Progranms, functions, services, and activities provided
under this AFA are covered under the Federal Tort
Clainms Act... and any insurance coverage obtai ned by
the [tribal organization] does not insure by
inplication or otherwi se the United States agai nst any
judgnent or other cost incurred as the result of the
def ense of such claim or entitle the United States to
contribution or indemity, unless expressly so provided
i n such insurance.

| HS has indicated that it cannot agree to this proposed
cl ause without DQJ approval. W understand that IHS and the
agency's Ofice of General Counsel are seeking such concurrence.
| f approved, this provision would protect the co-signers'
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insurers to the Conpact from exposure to DQJ clains for

rei mbursenment for adverse judgnents and costs in FTCA cases when
a tribe obtains private insurance which is allegedly duplicative
of FTCA. It would not, however, protect other tribes and tri bal
organi zati ons outside the Al aska Tri bal Health Conpact which
could be affected if this m sqguided FTCA practice by DQJ recurs.

We respectfully ask that your Commttee request that the
Departnent of Justice put an end to this practice. Unless the
Department of Justice nodifies its position, a clarifying
anendnent nmay be needed to assure that tribal contractors are
able to rely on FTCA protection with full confidence that the
United States will not turn around and sue the private insurance
carriers after defending an FTCA case ostensibly on their behalf.

In closing, BBAHC reaffirms that the FTCA provides an
effective systemof protecting tribal organizations fulfilling
federal programobligations within reasonable cost |limtations.
BBAHC urges that the follow ng steps be taken to assist in
mai ntai ning the effectiveness of FTCA protection:

1. That this Commttee communi cate that the Departnent of
Justice and Indian Health Service should agree to the co-signers
proposed FTCA provision for the FY 2001 AFA to the Al aska Tri bal
Heal t h Conpact noted above. Such comrunication should serve as a
clear policy statement that the United States is not an inplied
i nsured under an | SDEAA contractor's or compactor's private
l[iability insurance policy which is purchased to supplenment FTCA
protection;

2. That the Departnent of Health and Human Services and the
Department of the Interior, in consultation with the Depart nent
of Justice, provide an authoritative definition of the scope of
FTCA coverage which can be used to assist | SDEAA contractors and
conpactors in obtaining adequate suppl enental, but not
duplicative, insurance coverage fromthe industry;

3. That Interior and HHS consult with the insurance
i ndustry on rating residual risks and pricing of coverage
accordi ngly.

Bristol Bay Area Health Corporation thanks you for your
attention to these concerns.



