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Mr. Chairman and members of the Committee, | appreciate the opportunity to appear today to
present the Administration’s views on S. 3381, containing two titles, the “Aamodt Litigation
Settlement Act” and the “Taos Pueblo Indian Water Rights Settlement Act.” The Department of
the Interior’s support for negotiated settlements as an approach to resolving Indian water rights
remains strong. The Administration, however, does not support S. 3381 as introduced and has
serious concerns with the costs of these proposed settlements. We would like to work with
Congress and all parties concerned in developing settlements that the Administration can
support.

Before discussing the Administration’s significant concerns with S. 3381, | would like to
acknowledge that the Department has been working constructively with the all of the parties to
both the Aamodt and Taos settlements for many years. This process has included the State of
New Mexico, Santa Fe County, the City of Santa Fe, the Town of Taos and numerous local water
users in addition to the Pueblos of Tesugque, Nambe, Pojoaque, San lldefonso, and Taos. While
there remain significant issues on which we disagree, especially the questions of the appropriate
federal financial contribution and whether the waivers adequately protect the United States from
future claims, our working relationship with the parties has been constructive.

My statement will begin with some background on the Department’s Indian water rights
settlement process and then move on to a more specific discussion of the concerns that the
Administration has about S. 3381.

The Role of the Criteria and Procedures

In negotiating Indian water rights settlements, the Administration follows a process contained in
the Criteria and Procedures for the Participation of the Federal Government in Negotiations for
the Settlement of Indian Water Rights Claims (“Criteria and Procedures™) (55 Fed. Reg. 9223
(1990)). Among other things, the Criteria and Procedures provide policy guidance on the
appropriate level of Federal contribution to settlements, incorporating consideration of calculable
legal exposure plus costs related to Federal trust or programmatic responsibilities. In addition,
the Criteria and Procedures call for settlements to contain non-Federal cost-share proportionate
to the benefits received by the non-Federal parties, and specify that the total cost of a settlement
to all parties should not exceed the value of the existing claims as calculated by the Federal
Government.

Equally important, the Criteria and Procedures address some bigger-picture issues, such as the
need to structure settlements to promote economic efficiency on reservations and tribal self-
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sufficiency, and the goal of seeking long-term harmony and cooperation among all interested
parties. The Criteria and Procedures also set forth consultation procedures within the Executive
Branch to ensure that all interested Federal agencies have an opportunity to collaborate
throughout the settlement process. As we have testified previously, the Criteria and Procedures
is a tool that allows the Administration to evaluate each settlement in its unique context while
also establishing a process that provides guidance upon which proponents of settlements can
rely.

The Aamodt Litigation Settlement Act

The Aamodt litigation (titled State of New Mexico, ex rel. State Engineer and United States of
America, Pueblo de Nambe, Pueblo de Pojoaque, Pueblo de San Ildefonso, and Pueblo de
Tesuque v. R. Lee Aamodt) has been on-going since 1966 and is often described as one of the
longest running cases in the federal court system. It involves the water rights of four Pueblos
(Pojoaque, Tesuque, San lldefonso, and Nambe) and involves over 2,500 defendants. The case
seeks to adjudicate and quantify water rights in the Rio Pojoaque basin, immediately north of
Santa Fe, New Mexico, which is the homeland of the Pueblos of Tesuque, Nambe, Pojoaque and
San lldefonso. The basin is water short. The average annual surface water yield of the watershed
is approximately 12,000 acre-feet per year, but claimed irrigated acreage call for the diversion of
16,200 acre-feet per year. Deficits have been addressed by using groundwater with the result
that those resources are now threatened.

Negotiations to resolve the Pueblos’ water rights in the basin have a long history but in recent
years, the parties intensified their efforts to settle. The Department of the Interior and the
Department of Justice have participated in these settlement efforts. The United States did not
execute the Agreement and does not support it in its current form, as we continue to disagree
with the nonfederal parties on several issues. The goal of the parties has been to prevent impacts
on surface water flows from excessive groundwater development as well as controlling
groundwater extractions. In order to allow junior state based water right holders to continue to
use water while still allowing the Pueblos the right to use and further develop their senior water
rights, the nonfederal parties agreed on a settlement centered on a regional water system that
will utilize water imported from the Rio Grande to serve needs of the Pueblos and other water
users in the basin. In May 2006, the Pueblos and many other settlement parties executed a
Settlement Agreement which requires the construction of the regional water system to deliver
treated water to Pueblos and non-Pueblo water users. It also requires the United States to
provide 2,500 acre feet per year of imported water for Pueblo use through the regional water
system.

S. 3381 approves the settlement, authorizes the planning, design and construction of the regional
system, and provides the Pueblos with a trust fund to subsidize the operations, maintenance, and
replacement (OM&R) costs of the system and to rehabilitate, improve, operate and maintain
water related infrastructure other than the regional system facilities. The bill also requires the
United States to acquire water for Pueblo use in the regional water system by allocating to the
Pueblos remaining available Bureau of Reclamation San Juan Chama water and purchasing other
water. The total cost of the settlement is estimated to be at least $279.2 million, with a Federal
contribution of $162.3 million, and State and local contributions of $116.9 million.



The Administration has followed the process set forth in the Criteria and Procedures in
analyzing the Aamodt settlement and has concluded that calculable legal exposure plus costs
related to Federal trust or programmatic responsibilities do not justify a federal financial
contribution of $162.3 million. This amount is not consistent with the Criteria and Procedures;
is substantially above the appropriate Federal contribution; and is not proportionate to the
benefits received. As the Administration has stated in previous Indian water right settlements,
water rights settlements must be designed to ensure finality and protect the interest of the Tribes
and all American taxpayers.

In addition, the Administration was not a signatory to this proposed settlement. Numerous
changes would be required before we could recommend that the Federal government enter into
this Agreement. The Criteria and Procedures provide that settlements should promote
economic efficiency. The Administration is concerned that the projects that would be authorized
under this proposed settlement do not meet this criterion.

Moreover, the Administration is concerned about the validity of the cost estimates that the
settlement parties are relying on for the regional water system. The parties rely on an
engineering report dated June 2007 that has not been verified by the level of study that the
Bureau of Reclamation would recommend in order to assure reliability. Much of the cost
information contained in the engineering report was arrived at three years ago, none of the costs
have been indexed, and the total project cost cannot be relied upon. These additional costs would
become the responsibility of the United States under S. 3381. Also, multiple site-specific cost
issues remain that can not be resolved until final project design is completed, not the least of
which is access limitations at the diversion point for the system on the Rio Grande. The costs
associated with NEPA and EIS compliance along with the costs to acquire unspecified easements
(including possible condemnation expenses) have not been adequately studied. This uncertainty
may serve to drive the overall settlement’s costs and the corresponding Federal commitment
much higher than anticipated.

Overall cost is not the only concern that the Administration has with the bill. There are a number
of other provisions and issues that need to be addressed and resolved. We stand ready to address
these with the settlement parties and sponsors of S. 3381. We would like to draw the
Committee’s attention to the following major issues.

First, the waiver provisions of this bill are of significant concern to the Administration. The
Department of Justice has concerns that the waivers set forth in the bill do not adequately protect
the United States from future liability and do not provide the measure of certainty and finality
that the proposed federal contribution should afford. Again, we stand ready to work with the
settlement parties and sponsors on this issue.

Second, we would like to work with Congress and the settlement proponents on developing more
specific language that delineates precisely the extent of United States responsibility for
delivering the San Juan Chama project allocation provided for under section 113. The legislation
as introduced provides that this water supply will be held in trust by the United States. Congress
should establish clear parameters for Federal responsibility in order to avoid future litigation
over this issue.



Third, although the Administration understands that the settlement framers were trying to ensure
the viability of the facilities provided for under this settlement by establishing a trust fund to
subsidize OM&R, the Criteria provide that operation and maintenance costs of infrastructure
should not be funded using settlement dollars.

This list is not comprehensive. We would like to work with Congress and all parties concerned
in developing a settlement that the Administration can support.

The Taos Pueblo Indian Water Rights Settlement Act

Taos Pueblo is located in north-central New Mexico, approximately 70 miles north of Santa Fe.
It is the northernmost of 19 New Mexico Pueblos and its village is recognized as being one of the
longest continuously occupied locations in the United States. The Pueblo consists of
approximately 95,341 acres of land and includes the headwaters of the Rio Pueblo de Taos and
the Rio Lucero.

In 1969 the general stream adjudication of the Rio Pueblo de Taos and Rio Hondo stream
systems and the interrelated groundwater and tributaries was filed, entitled State of New Mexico
ex rel. State Engineer, et al. v. Abeyta and State of New Mexico ex rel. State Engineer v. Arellano
et al. (consolidated).

In 1989 Taos Pueblo began settlement negotiations with the local water users. The Federal Team
was established in 1990 to represent the United States in the negotiation. Negotiations were not
productive until a technical understanding of the hydrology of Taos Valley, including
preparation of surface and groundwater models, was completed in the late 1990s. Negotiations
intensified in 2003 when a mediator was retained and an aggressive settlement meeting schedule
was established. The parties’ dedicated efforts resulted in a Settlement Agreement that was
signed in May of 2006 by all of the major non-federal parties, including the State of New
Mexico, Taos Pueblo, the Town of Taos, the Taos Valley Acequia Association (representing 55
community ditch associations) and several water districts. The United States did not sign the
Settlement Agreement and does not support it in its current form.

Under the terms of the Settlement Agreement, the Taos Pueblo has a recognized right to
12,152.71 acre-feet per year (AFY) of depletion, of which 7,474.05 AFY of depletion would be
available for immediate use. The Pueblo has agreed to forebear from using 4,678.66 AFY in
order to allow non-Indian water uses to continue. The Pueblo would, over time, reacquire the
forborne water rights through purchase from willing sellers with surface water rights. There is
no guarantee that the Pueblo will be able to reacquire the forborne water rights.

A central feature of the settlement is funding for the protection and restoration of the Pueblo’s
Buffalo Pasture, a culturally sensitive and sacred wetland that is being impacted by non-Indian
groundwater production. Under the settlement, the non-Indian municipal water suppliers have
agreed to limit their use of existing wells in the vicinity of the Buffalo Pasture in exchange for
new wells located further away from the Buffalo Pasture.

Title 1l of S. 3381 approves the Settlement Agreement reached by the settlement parties and
authorizes a Federal contribution of $113,000,000. Of this total, $80,000,000 is authorized to be
deposited into two trust accounts for the Pueblo’s use. An additional $33,000,000 is authorized
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to fund 75% of the construction cost of various projects that have been identified as mutually
beneficial to Pueblo and non-pueblo parties. The State and local share of the settlement is a 25%
cost-share for construction of the mutual benefit projects ($11,000,000). The Settlement
Agreement provides that the State will contribute additional funds for the acquisition of water
rights for the non-Indians and payment of operation, maintenance and replacement costs
associated with the mutual benefits projects. The Administration believes that this cost-share is
disproportionate to the settlement benefits received by the State and local parties. A Federal
contribution of this order of magnitude is not appropriate. As the Administration has stated in
previous Indian water right settlements, water rights settlements must be designed to ensure
finality and protect the interest of the Tribes and all American taxpayers.

The Administration was not a signatory to this proposed settlement. Numerous changes would
be required before we could recommend that the Federal government enter into this Agreement.
Also, consistent with the Criteria and Procedures, the non-Federal cost-share should be
proportionate to benefits received. This settlement lacks adequate cost-sharing. In addition, the
Criteria and Procedures provide that settlements should promote economic efficiency. The
Administration is concerned that the projects that would be authorized do not meet this criterion.

Under this legislation, the Pueblo would receive an allocation of 2,215 acre-feet per annum of
San Juan-Chama Project water which it will be allowed to use or market. The Pueblo would also
benefit from not being required to repay the capital costs associated with this allocation of water.

An unusual provision of the legislation would allow the Pueblo to expend $25 million for the
protection and restoration of the Buffalo Pasture and acquisition of water rights before the
settlement is final and fully enforceable. Indian water rights settlement funds are not usually
made available to a tribe until the settlement is final and enforceable so that all settlement
benefits flow at the same time and no entity benefits if the settlement fails. We question whether
such a departure from settlement protocol would be appropriate. Although the Administration
understands the Pueblo’s need for immediate access to funds, we remain concerned about the
precedent that settlement money could be spent without a settlement becoming final.

The Administration has followed the process set for in the Criteria and Procedures in analyzing
the Taos settlement and has concluded that calculable legal exposure plus costs related to Federal
trust or programmatic responsibilities do not justify a federal financial contribution of $113
million. This is not consistent with the Criteria and Procedures; is substantially above the
appropriate Federal contribution; and is not proportionate to the benefits received.

Cost is not the only concern that the Administration has with the bill. There are several other
provisions that raise concerns. We stand ready to work to address these concerns with the
settlement parties and sponsors of S. 3381. We would like to draw the Committee’s attention to
the following issues.

First, the waiver provisions of this bill are of serious concern to the Administration. We note
that the Department of Justice has concerns that the waivers set forth in the bill do not adequately
protect the United States from future liability and do not provide the measure of certainty and
finality that the Federal contribution contained in the bill should afford.



In addition, Title 11 of S. 3381 fails to provide finality on the issue of how the settlement is to be
enforced. The bill leaves unresolved the question of which court retains jurisdiction over an
action brought to enforce the Settlement Agreement. This ambiguity may result in needless
litigation. The Department of Justice and the Department of the Interior believe that the decree
court must have continuing and exclusive jurisdiction to interpret and enforce its own decree.

This list is not comprehensive. We would like to work with Congress and all parties concerned
in developing a settlement that the Administration can support.

Conclusion

This settlement is the product of a great deal of effort by many parties and reflects a desire by the
people of State of New Mexico, Indian and non-Indian, to settle their differences through
negotiation rather than litigation.

The Administration is committed to working with the settlement parties to reach final and fair
settlements of Pueblo water rights claims.

Mr. Chairman, this concludes my statement. | would be pleased to answer any questions the
Committee may have.



