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M. Chairman and nenbers of the commttee, | am Sherry Hutt,

a Superior Court judge from Arizona and a Wite Muntain Apache
Tri bal Appellate judge, although | amnot here to represent tri bal

i nterests. | amalso a trustee with the Heard Museum and a PhD
candidate in Forestry, although | am not here to advocate for
nmuseuns or for science. Rather, | will draw upon ny experience of

the last fifteen years in witing and teaching in the area of
cultural property lawin order to relate to you sone perspectives
on the inplenentation of the Native Anerican Gaves Protection and

Repatriation Act. | am pleased to have been invited to give
testinmony on the | aw
My comrents will be divided into two areas. First, | wll

address NAGPRA and its contribution to the area of cultural
property law, and then | will address sonme of the areas of concern
whi ch have arisen and which nmay yet arise, together with sone
suggestions for resolution of those issues.

First, this Commttee nmust be commended for its past efforts
in providing the citizens of this country with a | aw whi ch pronotes
equality of property rights for Native Americans. Such rights were
not generally recognized in our society or enforceable in court.
This law does not create a special class of persons in Native
Anericans, but rather guarantees to native people the right to
control the disposition of their dead and the burial itens of those
deceased ancestors, as well as to obtain inproperly renoved itens
of sacred property and cultural patrinony. The el egance of this
law is that it does not give special rights to Native Anericans,
Native Hawai i ans and Al aska Natives, and therefore does not violate
the 14th Anmendnent. I nstead NAGPRA requires that the equal
protection of property rights otherw se established in this nation
be afforded to Native Anericans. This |aw has beconme one of the



nost significant pieces of human rights |legislation since the Bill
of Rights.

NAGPRA is consistent with, and incorporates within, "otherw se
applicable property law' (25 USC 3001 sec. 13). To further the
under standi ng and application of the law we may draw upon the
weal th of established property rights principles. The NAGPRA
protected categories are consistent with those types of itens for
whi ch anal ogous protection has been assunmed for non-Native
Americans as part of our comon | aw of property.

The remai ns of the deceased and their burial itenms may not be
owned or sold in this country and are subject to disposition
according to the wishes of the relatives of the decedent. NAGPRA
accords this sanme respect to the remains and burial itens of Native
Americans. No longer will the human remains and burial itens of
native people be assunmed to be government property when they are
| ocated on governnent land or are in a repository which receives
federal funds and which for the nost part cane into possession of
the itens after exhumation due to a permt for scientific study or
infrastructure inprovenent activity.

Sacred itens, needed for use by traditional religious |eaders
for traditional practices by present day adherents, and inalienable
items of cultural patrinony all receive protection under NAGPRA
conparable to the unquestioned protection given to simlar itens
held by non-Native Anmerican groups. Sacred itens stored in the
cave of a nedicine man are not free for the taking due to the
failure to place them under | ock and key any nore than cerenonial
itenms left in an unlocked church are available to anyone who may
desire them The cultural patrinony which defines a culture, such
as the Wanpum belts of the Onondaga Nation, are not avail able for
sale any nore than the Liberty Bell or Statue of Liberty would be
consi dered mar ket abl e itens.

When the | aw was first passed there was concern expressed that
Native Americans would give an expansive definition to "sacred
objects" and that all native ethnographic material would be renoved

from nuseuns. In fact that has not occurred and the narrow
definition of the |aw has becone understood as the paraneter for
protection. A year ago veterans of Wrld War Il expressed horror

over the treatnent of pieces of the US S Arizona renoved and
di scarded during the construction of the nenorial in the Honolulu
harbor. They were shocked over the treatnent of "sacred" property.
| mention this to show that native people are not alone in their
concept of sacred as an attribute of special property. The concept
of sacred is generally recognized by all people, but is afforded
protection only in certain |imted circunstances.

There is no provision in NAGPRA which would require the
repatriation of a itemfor which the possessor holds lawful title.
The | aw expressly avoids creating a "taking" of private property to
effectuate a public purpose in violation of the Fifth Anmendnent.
Sacred objects may be individually owned and be subject to
alienation pursuant to the property laws of a tribe. [Itens which



are now considered to be cultural patrinony may not have been
i mbued with such distinction at the tine they were separated from
the group and are not subject to the requirenents of NAGPRA. The
| aw requires that federal agencies and those nuseuns which receive
federal funds |look into their collections and question their |awful

title to protected itens. Property rights nust be established as
of the time the protected item was separated from the group.

Assunptions of ownership are insufficient, therefore, the renova

of itenms pursuant to an Antiquities Act or Archaeol ogi cal Resources
Act permt, which assunmed government ownership and control, is
insufficient to convey title. Lack of regard for Native Anmerican
property rights may no | onger be condoned.

To summarize the law, it my be said that NAGPRA is wholly
consistent with Arerican ideas of property rights. In its present
form the law is internally consistent and unanbiguous in its
adherence to prevailing concepts of property law. Quite sinply,
the |l aw provides a process by which federal agencies and nuseuns
whi ch receive federal funds can go about the task of righting past
wrongs in a consistent manner. The Congress has rectified past
injustice and in so doing has saved agencies and nuseuns
consi derabl e effort and expense in devising a managenent plan which
is fair and efficient.

It is ny belief that many of the areas of conflict which have
been referred to your attention are either the product of a |ack
under standing or experience with the law, or may be resolved by
adm ni strative action in the inplenentation of the act. There are
just a few areas where anmendnent may refine rather than unbal ance
that which is an artful conprom se.

Previ ously, anendnents to Section 3. Omership, were proposed,
which, if passed, would have disrupted the perfect harnony of
NAGPRA with property law. Section 7. Repatriation and Section 3.
Omership each speak to different circunstances and are not
i nt er dependent conponents of the |aw. Section 7. deals wth
protected itens in the possession of federal agencies and nuseuns
whi ch receive federal funds and whi ch have been | ong separated from
the land. A stay of repatriation for itens in collections may be
obtained in order to conplete scientific study of najor benefit to
the United States. There is no such provision in Section 3. for

good reason. Section 3. applies to new discoveries where the
di sposition of the itens is to be determned in the first instance.
Omership in the federal |andowner is not presuned. | nst ead,
acquisition is deferred until a determnation is nade as to

ownership rights. If NAGPRA applies then possession goes to the
culturally affiliated tribe having standing to receive the human
remains and cultural itens. |f the governnent were to retain
protected itens for scientific study, it would be exercising
dom nion and control. The government woul d be asserting a property
right hostile to the proper owner. The practical effect of such an
anendnent woul d be to eviscerate any curative effect of NAGPRA and
Section 3. would becone mred in anbiguity.



Recently, conplex and protracted litigation erupted after the
di scovery of ancient human remains on federal |and. Scientists
contend that they are entitled to study the remains prior to agency
conpliance with NAGPRA. There are several sinple responses to the
issues raised in the lawsuits. First, there is no right of a
private individual to take control of governnment property for
study. Second, only descendants, or those designated as culturally
affiliated under the due process provisions NAGPRA, have standing
to claimthe remains. The federal agency did have the ability to
t ake whatever action it deenmed appropriate initially, but upon
determning that the remains where those of a Native Anerican
further action would be dependent upon receipt of perm ssion from

the individual or tribe with the authority to give approval. The
issue raised by NAGPRA is not one of Indians versus science.
Rat her the issue is one of property rights. Perm ssi on pursue

scientific research nmust cone from the party with the right to
grant it.

There are also agencies and institutions which claim that
NAGPRA pl aces burdensone responsibilities on them for conpliance.
This issue should not concern this conmmttee. Congress has
authori zed grants to assist in NAGPRA conpliance, federal agencies
and nuseuns have now had alnost nine years to bring their
collections into conpliance, and the federal curation regul ations
require a standard of professionalismin collections, which, if
adhered to, would facilitate the due process requirenents of
NAGPRA.

It is nowtine for Congress to consider funding the position
of a prosecutor to evaluate and pursue sanctions for violations of
the act under the civil penalties provision (25 USC 3007). One
met hod of funding would be an anendnent to the |aw which would
allow the Secretary of Interior to retain the proceeds from an
action to assist in funding the admnistration of NAGPRA
conpl i ance.

Anot her area of potential dispute concerns the determ nation
of cultural affiliation. This concern arises fromtwo areas; the
met hod of determ nation of cultural affiliation and the |evel of
proof necessary to nake the determ nation. In neither case is
anendnent to the |aw warranted. Agai n, anendnent may lead to
i nbal ance in the law and to future controversy. The determ nation
of cultural affiliation is a fact intensive process which is best
served by a law which is flexible. NAGPRA provides that evidence
to support cultural affiliation for repatriation may be scientific,
et hnographic, oral history, or other neans. The initia
determnation i s nade based on any conpetent evidence. There is no
quantitative threshold in the law, therefore the standard woul d be
wi thin the bounds of reasonable discretion. The decision nust not
be arbitrary or capricious or enmanate from an abuse of discretion.
This is the standard which applies generally to the deference given
to the decisions of agency officials. The 1level of proof
necessary to resolve a claim in the face of a dispute is a



preponderance of evidence. This is the level of proof which
applies in courts of law in nost civil proceedings. There is no
requi rement that proof be grounded in scientific study and be
established to a "scientific certainty.” Such an exacting |evel of
proof is not required by NAGPRA and does not exist in |law or
science, except as to those concepts so devoid of question that
t hey have beconme | aws of science.

The NAGPRA process now requires that the federal agency
official or nuseum director make a determ nation of cultural
affiliation for each of the human remains and associ ated buria
itenms in the collection and record their decision on the inventory.
There is no requirenent that the decision be subject to prior
approval or editorial review by sone governnent official or other
body. The NAGPRA adm ni strator charged with the publication of
i nventories does not possess editorial discretion. That the |aw
did not provide such a bottleneck was not a nere oversight. The
NAGPRA adm ni strator may provi de gui dance for conpliance and has in
practice included disclainers on questionable notices where
conpliance with due process under the law was in doubt, but not
where sufficiency of evidence was questioned. Cultural affiliation
may be shown by any conpetent evidence and the |aw does not set
preferences for types of evidence, nor does it set quantitative
| evel s of proof.

Anot her area of concern related to the determ nation of
cultural affiliation is rooted in an adm nistrative problem which
may be best resolved by admnistrative action. At present the sane
office within the Departnent of Interior which is charged with the
responsibility for Park Service conpliance with NAGPRA has been
assigned the responsibility for the admnistration of NAGPRA,
including staff support to the Review Commttee. Thi s dual
function is fraught with loomng issues of conflict of interest,
due to the fault of no one person, but rather due to the
irreconcilable differences of interests to be represented. For

exanpl e, a park may look to the Departnental Consulting
Ar chaeol ogi st (DCA), for assistance in making a determ nation of
cultural affiliation, as well as in other areas of NAGPRA
conpliance or curation. The DCA is also charged with the
adm ni stration of NAGPRA, including NAGPRA conpliance and the staff
support to the Review Commttee which wll hear any disputes
between tribes and federal agencies, such as the National Park
Ser vi ce. This conflict of interest may only be resolved by

pl aci ng NAGPRA conpl i ance, including NAGPRA grants adm nistration
and staff support to the Review Conmttee, in an area of the
Departnent of Interior which is not also in a position to advocate
for tribes or the interests of science. The Secretary has several
avai |l abl e options, which may receive support fromthis commttee,
but which do not require Congressional action. The DCA may then
retain responsibility for NPS conpliance and any special duties,
such as the current nenorandum of agreenent between NPS and the
Department of Defense, in which the DCA is assisting the Corps of



Engi neers address NAGPRA i ssues.

This suggestion is not intended as an attack upon the DCA,
whose position exists to further science. The office of
Ar chaeol ogy and Et hnography and the DCA perforns many i nportant
functions, not the |east of which is the m ssion to educate which
has resulted in an exenplary partnership with the Justice
Departnent. Together they train |lawers in the civil and crim nal
aspects of cultural property law so that they may defend our
cultural heritage and prosecute those who violate protection | aws
such as the crimnal provisions of NAGPRA

O all of the suggested anendnents to NAGPRA which you may
consider there are just a few which could enhance the | aw w t hout
di srupting the current balance. One possible action would be to
amend the law to allow lands ceded via ratified treaties to be
considered as a tribe's aboriginal territory along with those | ands
identified by decisions of the United States Court of dains or the
| ndian d ains Comm ssion (25 USC 3002 (a)(2)(c)), when determ ning
priority of clains under Section 3. Al so, sone questions have
devel oped in the application of the crimnal |law, 18 USC 1170 (b),
concerning the definition of "obtained." Trafficking in protected
itens obtained in violation of the act is a crimnal offense. One
may obtain itens fromgovernnment or Indian |and w thout perm ssion,
or they nmay obtain itenms by converting them or w thholding them
fromthe repatriation process. Since in the second instance the
itemmay have been initially obtained without crimnal activity, it
may add clarity to the law to state "obtained or retained" in
violation of the act. This omssion is not fatal to the success of
the law, but may forestall possible challenges.

Finally, the existence of conflicts arising fromthe NAGPRA
process is not a cause for concern. Conflicts will inevitably
arise, but the law has a built-in process for dispute resolution,
which relies on the collective wisdom of a respected and capabl e
group, the Review Commttee. This dispute resolution coalition has
the flexibility to fashion creative solutions to the nost conpl ex
problenms, in a manner not possible in the courts. Over tine
NAGPRA, with the guidance of the Review Commttee, will develop its
own cul ture of adherence. Renenber, NAGPRA changed the rules after
84 years of doi ng business w thout consideration of Native Anmerican
cultural property rights and will it take nore than 10 years for
equal protection of the law to becone part of the fabric of our
cul ture.



