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Mr. Chairman, members of the Committee, | am Olney Pait, Jr., Chairman of the Triba
Council of the Confederated Tribes of the Warm Springs Reservetion of Oregon. The Tribe
gppreciates your having scheduled this hearing on S. 266, and it is my pleasure to present today the
views of the Warm Springs Tribe on thislegidation regarding the use of trust land and resources on our
Reservation.

In summary, the Warm Springs Tribe strongly supports S. 266, and urge that, with the adoption
of dlarifying revisons soon to be findized among the Oregon Delegetion sponsors of the legidation, the
Committee gpprove, and the Senate pass, this essentiad legidation as soon as possible.

PELTON BACKGROUND AND AGREEMENT.

S. 266 provides for federa approva of an historic Agreement reached on April 12, 2000,
between the Confederated Tribes of the Warm Springs Reservation of Oregon, Portland General
Electric Company (PGE), and the United States Department of the Interior. This Agreement is
important not only to the parties, but to dl the citizens of Oregon, because of the responsible way in
which it dedls with the ownership of one of the State’ s most important resources, the Pelton-Round
Butte Hydrodlectric Project. It aso provides amodd for the rest of the country to demonstrate how
the United States, Indian tribes and dectric utilities can work together to solve the often contentious
issues surrounding hydroelectric projects and the use of Indian lands.

The Pelton-Round Butte Hydrod ectric Project is a 440 megawatt project condsting of three
dams and generation units on the Deschutes River in Centrd Oregon. About one third of the Project
lands are located on the Warm Springs Indian Reservation. Currently, PGE owns and operates the
two larger dams and their generating facilities while the Tribe owns and operates the 19 megawait
generating facility located in the Re-regulating Dam. Today, PGE pays gpproximately $11,000,000 in
annua rental chargesto the Tribe for the use of our land.



Beginning in the summer of 1998, representatives of the Tribes and PGE commenced
negotiations to attempt to reach a settlement on al issues between us relating to ownership and
operation of the Pelton Project. Because of the trust respongbility of the Department of Interior to the
Tribe, Department representatives participated in the negotiations. On April 12, 2000, Interior, Tribal
and PGE representatives signed the Long-term Globa Settlement and Compensation Agreement and
its Included Agreements that is the subject of S. 266.

The key dlements of the Agreement are:

1. On January 1, 2002 the Tribe will purchase from PGE &t its net book value a 33.33% interest
inthe Project. The Tribe has the option to purchase an additiona 16.66% interest on January 1, 2022,
aswell asafurther option to purchase a controlling .02% interest in the Project no later than 2037. The
length of the Agreement is agpproximately fifty years, with flexibility to run alittle longer or shorter
depending upon when the new FERC license for the Project is actudly issued, and the length of the
licenseitsdlf, which can be from thirty five yearsto fifty years. To provide for our purchase of our share
of the Project and to cover the cogts of Project modifications anticipated under the new license, Warm
Springs must secure gpproximately $30 million from the bond market by January 1 of 2002.

2. PGE will operate the Project and be guided by an Operating Committee composed of
representatives of the Tribe and PGE as owners.

3. The Tribe has the option to sl its share of the power to PGE or on the open market.

4, The Agreement settles al disputes between the parties and establishes the compensation to be
paid to the Tribe for the use of its lands and resources throughout the period of the entire license.

| SSUES.

One of the centrd issues that the parties have been concerned about since the inception of the
negotiationsis the lega authority for the Agreement. Asagenerd principle of federd Indian law, the
United States must consent to the lease, sdle, or other conveyance of triba trust lands, resources, or
other assets. Although there is a high likelihood that there islegd authority under existing federd law
for this Agreement, there is not absolute certainty. And, because the economic consequences to the
parties would be so seriousif it were ever to be held that there isno legd authority for the Agreement,
and because the lenders who will finance the Tribe' s purchase of Project interests will require legd
certainty, it is essentid to the Tribe and PGE that dl questions regarding authority for the Agreement be
resolved definitively.

Briefly, these are the issues that gave the Tribes and PGE pause regarding legd authority:
1. Under 25 USC § 415(a), the Warm Springs Tribe only has leasing authority for trust lands of 25

years with an option for a 25-year renewa. The Agreement at hand committing Tribal resources and
land extends beyond those periods and beyond just the lease of land. The 99 year |ease authority , as



provided in Section 1 of S. 266, could provide sufficient time for alease of land, but is not broad
enough in scope to cover the full range of Warm Springs resources and assets involved in the Project.

2. Section 17 of the Indian Reorganization Act of 1934 (25 USC § 477) under which the Warm
Springs Tribe is organized limits leases of Indian landsto 25 years.

3. Thegenerd right of way statute dedling with Indian lands (25 USC § 323) is made ingpplicable by
the provisons of 25 CFR § 169.2(c), which provides that the right of way regulations do not apply to
hydroelectric projects licensed under the Federd Power Act on Indian reservations.

4. Thelndian Non-intercourse Act (25 USC 177) generdly requiresthat all leases and other
conveyances of triba lands have specific federd authority, of which the foregoing are examples.

5. Therevenuesthe Tribe will receive from the sde of power from its portion of the Project are the
proceeds of Tribd trust assets and federal consent may be required to make a pledge of those revenues
legdly binding on the Tribe.

6. Although 16 USC 803(e) provides for the payment of annua charges for the use of Indian landsin
connection with hydroelectric projects, thereis no express authority in that section for the actua lease
of those lands. Similarly, 16 USC 797(€) regarding the Secretary’ s conditioning authority does not
contain the express authority required.

The parties believe that if a court were faced with the question of whether or not there was
federd authority for this Agreement, it would answer in the affirmative. However, because of the
length, complexity and magnitude of the Agreement, its uniqueness, and some ambiguities on the face of
exiding satutes granting authority, it isimportant that such doubt be removed and this can best be done
by specific federd legidation tallored to this Agreement.

THE LEGISLATION.
S. 266 does the following:

1. Section 1(a) confers authority on the Interior Secretary to approve leases of up to 99 yearsfor
trust land on the Warm Springs Reservation and land held in trust for the Warm Springs Tribes, smilar
to authority that has been conferred for many other tribes.

2. Section 2(a) provides specific federa agpprova for the use of our Triba lands, resources, or other
Triba assets described in the Agreement. It ratifies and confirms the authority of the parties, which
include the Interior Secretary, to Sgn the Agreement, the actua signing of the Agreement, and its
distribution among the parties. It o deems the Secretary as authorized to gpprove and carry out the
agreement. This particular sentence would confer upon the Secretary sufficient authority to gpprove
and implement the Agreement in the event the Secretary’ s current authority, despite ratification and
confirmation, is determined to be lacking. Findly, Section 2(a) providesthat no federd law, such as



those discussed earlier in this testimony, would render the Agreement unenforceable or impede the
ability of the Tribe to pledge the revenues tht it receives from the sdle of power to pay bond holders.

3. Section 2(b)(1) makesit clear that the legidation does not apply to any provisons of the
Agreement other than those dedling with Triba lands, resources, or other assets. It dso makesit clear
that it does not affect the norma Federd and State regulatory approvals that would be required for an
agreement of thistype.

4.  Section 2(b)(2) isincluded to address a concern of the Department of the Interior that the
legidation not, by implication, cast any doubt on current authorities relied upon by Interior to approve
the Agreement. Interior Department personnel were regularly consulted while S. 266 was being
drafted, and this language to safeguard Interior’ s authorities was included in the bill a their direct
request. By fully preserving Interior’ s authorities, this provison aso diminates any concern about Smilar
agreements needing legidative approva.

S. 266 will not only give the parties to the Agreement the necessary assurances that they need
about the authority for this Agreement, it will provide the lenders that finance the Tribes purchase of
Project interests from Portland Generd Electric assurance that there are no legal impediments to the
pledge of revenues the Tribe receives from the sdle of power from the Project to the lenders.

POTENTIAL AMENDMENTS.

S. 266 isthe result of extensive discusson and collaboration between oursaves, PGE, the
Interior Department, and Congressiond personnd in the Oregon Delegation and on this Committee. At
the time S. 266 was introduced, a House companion bill, H.R. 483, was aso introduced by dl five
members of the Oregon House Delegation. The only difference between S. 266 and H.R. 483 isthe
addition of an April 12, 2000 effective date a the end of the House bill. Otherwisein the House,
Resources Committee personnel have carefully evauated H.R. 483, and have suggested severa
revisonsto clarify the legidation. These revisons are under discussion with the Oregon Delegation, and
we expect to have them settled in the next few days. They do not change the substance of the
legidation, and basically fine tune its language. We hope that the Senate Indian Affairs Committee will
be able to adopt these revisions, and incorporate them in approving S. 266.

We expect the revisons will make the legidation more explicit that nothing in thislegidation isto
cregte any inference whether the Secretary of the Interior did or did not have authority to sgn and
implement the Globd Settlement Agreement. The effect of thisrevison isto essentidly neutraize this
legidation from having any effect on the Department’ s authorities regarding the use of tribal resources
for hydro projects.

By very dearly safeguarding Interior’ s authorities, the revison will further quell any question
about whether thislegidation will prompt other legidation for amilar projectsinvolving triba resources.
By bascdly removing this particular legidation from having any impact on the Interior Department’s
authorities, those authorities remain intact and undtered for any future projects. In addition, there are



severd factors that make this Agreement truly unique and make it unlikely that a smilar Stuation
requiring federd legidative goprova will arisein the future. They incdlude:

1 The Agreement involves atribe's purchase of a part of a hydroelectric project located on its
reservation from an existing licensee. The only other hydrodectric project of smilar magnitude on an
Indian reservation isthe Kerr Project in Montana, and in that case the Tribe and the Montana Power
Company reached a joint ownership agreement gpproximately 15 years ago.

2 The purchase involves bond financing by the Tribe which requires an unqudified opinion from
bond counsd regarding the enforceability of the underlying agreement, thereby increasing the leve of
certainty needed regarding enforceability.

3. The agreement has some highly unique aspects that are unlikely to be present in other
agreements, such as settling license ownership beyond the term of the next license, settling
compensation to the Tribe in the form of a share of the power output from the project rather than a
dollar amount that can be adjusted over time, and defining PGE's liability for Tregty rights clams by the
Tribe.

In summary, the uniqueness, length, breadth and complexity of the Agreement are the reasons
that legidation is required to approve it. We are aware of no smilar situations that would require

legidative gpprovd.

We anticipate that Senators Smith and Wyden will convey the revisons to the Committee in the
next few days, and ask the Committee to adopt them when S. 266 is marked-up.

We urge the Committee' s prompt consideration and approva of S. 266, and its prompt
passage on the Senate floor.

Thank you for the Committeg’ stime and attention. | would be pleased to answer any questions.



