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REORGANIZATION OF THE BUREAU OF
INDIAN AFFAIRS

WEDNESDAY, MAY 21, 2003

U.S. SENATE,
COMMITTEE ON COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.
The committee met, pursuant to notice, at 10:08 a.m. in room
SR-485, Senate Russell Building, Hon. Ben Nighthorse Campbell
(chairman of the committee) presiding.
Present: Senators Campbell and Conrad.

STATEMENT OF HON. BEN NIGHTHORSE CAMPBELL, U.S. SEN-
ATOR FROM COLORADO, CHAIRMAN, COMMITTEE ON IN-
DIAN AFFAIRS

The CHAIRMAN. The committee will be in session.

Welcome to the committee hearing on the reorganization of the
Bureau of Indian Affairs [BIA] and the Office of Special Trustee for
American Indians.

Senator Inouye will try to be here; he has a conflict this morning.
Senator Daschle sent a statement over that I will include in the
record for him. Several Senators may be coming in and out during
this morning, but we are going to go ahead and start.

The BIA is no stranger to reorganizations. The Congressional Re-
search Service tells us that since the issuance of the Merriam Re-
port in 1928 there have been 18 major attempts to reorganize the
BIA, including the current one. Anyone involved in Indian affairs
knows that the current Indian trust management system needs to
be updated and reformed.

For decades the system was allowed to remain in place without
reform, without improvement, and without much attention being
paid to it. Only in the past 15 years or so have the tribes, the Con-
gress, and the executives looked for ways to update the centuries
old framework. I believe that we need to update the computer and
accounting hardware, but we also need to revisit the basic prin-
ciples of the trust, such as legislating appropriate standards for
Federal and tribal performance in an era of Indian self-determina-
tion, expanding tribal control and decisionmaking for their own as-
sets without saddling the United States with all the liability for the
decisions, and bringing the discipline and advantages of the private
sector to how Indian funds are managed and invested.

From January 2002 to November 2002, the Joint Department of
the Interior—Tribal Task Force on Trust Reform met in exhaustive
consultations and meetings around the country but could not reach
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consensus on the issues it confronted. In December 2002, Congress
gave the Department the green light to reorganize with $5 million
to begin to carryout the reorganization. That is the subject of to-
day’s hearing.

Our first panel will consist of the newly confirmed special trust-
ee, Ross Swimmer, delighted to see you here, Ross, and the acting
assistant secretary of Indian affairs, Aurene Martin. In the second
panel we will hear from the National Congress of American Indi-
ans, the Intertribal Monitoring Association, the United South and
Eastern Tribes, the Quapaw Tribe, and the Hoopa Tribe of Califor-
nia.

Senator Inouye, as I mentioned, will not be here, maybe not at
all, but certainly not until later. So his written testimony will be
included in the record.

[Prepared statement of Senator Inouye appears in appendix.]

The CHAIRMAN. With that, Ross, if you would like to go ahead.
Welcome to the committee. If you would like to depart from your
written testimony, feel free to do so.

STATEMENT OF ROSS SWIMMER, SPECIAL TRUSTEE FOR
AMERICAN INDIANS, DEPARTMENT OF THE INTERIOR,
WASHINGTON, DC, ACCOMPANIED BY AURENE MARTIN, ACT-
ING ASSISTANT SECRETARY, BUREAU OF INDIAN AFFAIRS

Mr. SWIMMER. Thank you, Mr. Chairman. I appreciate this op-
portunity to appear before you today, and particularly in the capac-
ity as special trustee. I thank the committee for its efforts in that
regard as far as the confirmation is concerned. We do have pre-
pared testimony and would like to submit that for the record.

The CHAIRMAN. It will be included.

Mr. SWIMMER. Mr. Chairman, the primary purpose of the reorga-
nization that we are to talk about today is to improve the Depart-
ment’s ability to fulfill its trust responsibilities to individual Indi-
ans and tribes. It is important that this committee recognize and
understand that the Department has been held in breech of certain
of its fiduciary responsibilities in what is known as the Cobell liti-
gation. In this litigation, individual Indian account holders, as a
class, have sued the Department. They have expressed dissatisfac-
tion, extreme dissatisfaction, with the service they have received
from the Department in the past and with the service currently,
and they are claiming that they are owed tens of billions of dollars
for the mismanagement of the trust. The judge, and I quote, has
held that the Department:

Has indisputably proven to the court, the Congress, and the individual Indian

beneficiaries that it is either unwilling or unable to competently administer the IIM
Trust.

The Secretary takes these allegations very seriously. Regaining
the confidence of the trust beneficiaries and ensuring that the De-
partment is in full compliance with its trust obligations is as seri-
ous a challenge as the Department has ever faced. It is for this rea-
son that the Secretary, with the support of the former Special
Trustee, the Assistant Secretary for Indian Affairs, this Special
Trustee, and this Assistant Secretary for Indian Affairs has gone
through a long process toward creating what we believe is the right
organizational framework and structure to make this happen. It
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has been a journey of some time. The reorganization is a critical
part we believe in making the Department more accountable.

What we have done over the past year, in addition to the reorga-
nization, is develop the first comprehensive trust management plan
to guide the Department’s efforts, and, as I think the committee is
aware, we have engaged in a long-term process of re-engineering
our business processes and how we do trust, how we manage the
trust, and how we account to the account holders and to the tribes.
And this effort is continuing as well.

All of these three efforts, the reorganization, the comprehensive
trust management plan, and the re-engineering, are what it takes
we believe to meet our trust responsibilities for our fiduciary trust
for the fiduciary trust asset management and accountability to both
Indian tribes and Indian account holders.

At this time, I would like to call on Assistant Secretary Martin
to give you some of the background of what it took to get to this
point in our reorganization efforts.

The CHAIRMAN. Okay. Ms. Martin.

Ms. MARTIN. Good morning, Mr. Chairman. Thank you for the
opportunity to appear before the committee today to talk about our
reorganization efforts.

As Mr. Swimmer stated, the reorganization of the BIA and Office
of Special Trustee is a component of a larger plan to improve the
delivery of trust services to tribes and individual Indians. Our stra-
tegic plan for improving trust services is outlined in our com-
prehensive trust management plan and that provides the overall
framework of where we want to go with trust improvement and the
improvement of trust services. It outlines our mission, our vision,
our goals.

The reorganization provides a structure for improved delivery of
services and, as such, is a component of the larger overall plan.
The “To Be” process, the next phase of the development in our
overall reorganization, will result in re-engineered processes that
will ultimately provide the final component for improvement of
trust services.

As you mentioned in your opening remarks, the Department un-
dertook massive efforts to consult with Indian tribes regarding op-
tions for reorganization following its proposal to establish the Bu-
reau of Indian Trust Asset Management. Between November 2001
and December 2002, the Department has held 45 meetings all over
the country with tribal leaders to discuss the reorganization efforts.
We spent over $1 million in trying to provide this consultation. We
have done it at every level. We had a number of meetings, actually
12 meetings, a meeting in every region, to talk about, first, the Bu-
reau of Indian Trust Asset Management, and after it initially be-
came clear that there was overwhelming opposition to that, how we
might better reorganize the Department.

It was out of those first meetings that we developed the Joint
Tribal Leader Task Force. And we had a number of joint meetings
all over the country with regard to the Task Force. And as part of
the larger reorganization, the dJoint Tribal Leaders-DOI Task
Force, we also held regional meetings with members of the Task
Force in their own region to discuss the efforts of the Task Force
and where we were going with our organizational options.
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While I am sure you will hear different perspectives today on the
efforts and the results of the Joint DOI-Tribal Leader Task Force
on Trust Reform, the Department worked very hard with respect
to the agreements made with tribal leaders resulting from the dis-
cussions of the Task Force. It was our intent in designing the reor-
gallorllization to try to abide by those agreements to the extent pos-
sible.

In other cases where we have not been able to abide by those
agreements, we have tried to fashion from existing lines of author-
ity and existing authorities that we have delegated to the Secretary
some way of trying to honor those agreements as well. For exam-
ple, one of the recommendations of the Task Force was that we cre-
ate a single executive sponsor who would oversee all trust projects.
That recommendation was to either create another deputy sec-
retary or an under secretary for Indian affairs. We lack the author-
ity to create such a position without legislative authorization. So
we have increased the authorities of the Office of Special Trustee
to try to carry out some of those what the tribal leaders viewed as
necessary powers for a single executive sponsor.

In developing the new structure, we sought to highlight a num-
ber of things.

First, we wanted to keep decisionmaking at the local level where
expertise and knowledge within the Bureau was greatest and
where tribal leaders have the most contact with the BIA and the
Office of Special Trustee.

We wanted to continue the prominent position that self-govern-
ance plays in the BIA and we have expanded the role of self-gov-
ernance and self-determination by elevating the responsibility for
policymaking for all self-determination programs to the Office of
the Assistant Secretary. I think the way we view it is that direct
service, 477, self-determination contracting, self-governance are all
part of a larger continuum that tribes kind of move through in be-
coming more independent. And we did not see that that was being
looked at as one kind of whole progression that tribes make and
we do not make policy that way. So we want to try to do that in
the future.

We also highlighted the need for accountability within the BIA
by creating the Deputy Special Trustee for Accountability. This
Deputy Special Trustee is responsible for creating trust training
programs for BIA and OST staff, and for developing trust regula-
tions, policies, and procedures for the operation of trust programs.

Within BIA, we have restructured the lines of authority for the
BIA, the Office of the Assistant Secretary, and the Office of Indian
Education Programs. The most notable change is a separation of
the fiduciary trust services from the operation of other Bureau pro-
grams. We hope to achieve improved performance of trust services
by eliminating the collateral duties that have been performed by
employees responsible for trust services, a problem which has long
been cited as one of the biggest barriers to improved performance.

Other highlights include the consolidation of direct reports to the
Director of the BIA, formerly known as the Deputy Commissioner
of Indian Affairs, from 21 direct reports to 5. We have consolidated
a number of administrative functions performed by BIA into one
centralized unit, making it more efficient.
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Many of the structural changes were developed as a result of the
discussions with the Joint Tribal Leaders Task Force and the DOI.
The actual realignment was developed by career and senior man-
agement of the BIA and the Office of Special Trustee.

Reorganizations are never easy. They generate understandable
anxiety and concern among the employees who are being asked to
change and improve their performance and whose professional and
personal lives can be significantly affected. We hope the expla-
nation you receive today will accomplish these two things:

First, we hope that it will generate enthusiasm for successfully
meeting the challenges that face us in fulfilling our trust obliga-
tions; and

Second, we hope that it will reduce whatever anxiety you may
feel about how the necessary changes will affect you and what they
will require from you. It is imperative, however, that you under-
stand that change is necessary and that business as usual with re-
spect to trust management is not acceptable. To properly serve the
beneficiaries of the trust, we must, and we can, do better. I would
like to note here that that was one of the main things that the
Trust Task Force recognized at the very beginning of their discus-
sions. The tribal leaders said the status quo was not acceptable, we
need to change the way we do business. And we entered into nego-
tiations and discussions to see how we could do that.

As Mr. Swimmer said, the reorganization exists as part of a larg-
er design and represents the structural changes necessary for the
organization to improve the delivery of trust services. The reorga-
nization is a realignment of the functions of the Office of Special
Trustee, the Office of the Assistant Secretary for Indian Affairs,
and the BIA.

As part of the Joint DOI-Tribal Task Force, tribal leaders identi-
fied a number of factors necessary to any reorganization effort and
which provided benefits to tribes. These included: Promoting self-
governance and self-determination; ensuring trust accountability;
focusing trust employees on trust duties; and personal and organi-
zational accountability. The Department also felt that it was impor-
tant to improve beneficiary services by supporting strong bene-
ficiary-focused service delivery, promoting better uses for trust as-
sets, and standardizing business practices.

The reorganization also provides a number of benefits to the De-
partment and its employees, many of which are also important to
tribes. Decisions about trust assets continue to be made at the
agency and regional levels; effective management controls will be
provided; and performance will be measured, creating personal and
organizational accountability.

Mr. SWIMMER. As we began this reorganization over 1 year ago,
talking and consulting with the tribes about where we were going
after the failed attempt at the Bureau of Indian Trust Asset Man-
agement, we reached a conclusion in early December of last year
of the Task Force consultation meetings. At that time, essentially
all the options that had been discussed from November 2001 all the
way through the Task Force consultations and following were eval-
uated. We looked at where we were, where we had come from,
what had been proposed, and what we could do within the context
of the law as it stood. One of the items that the tribes proposed,
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as Ms. Martin had suggested, was that the Department have a dep-
uty secretary or an under secretary, neither of which position could
be done without an amendment or an action of the Congress.

Following the conclusion, however, on the December 4, 2002, the
Secretary approved the BIA/OST reorganization recommendations.
Following that, on December 18, the submission was made to the
Appropriations Committees for a very modest reprogramming that
would take us through the reorganization at that particular time.
And then in February, the BIA and the OST management met with
the appropriate unions and the Department of the Interior advised
them and it got through that phase. And then on the April 21,
2003, the reorganization was completed, with the appropriate
amendments to the Department manual.

The question obviously arises, how will the reorganization affect
the BIA and the Special Trustee staff? One of the things that I
think is important to recognize here is, what Ms. Martin just said,
it cannot be business as usual. The status quo is not acceptable.
The suggestion by the plaintiffs in the Cobell case is that we sim-
ply eliminate the 3,000 employees that are currently performing
trust activities and replace them all. We all know that is a very
impractical idea but it is one, frankly, that the court may accept.
The court is interested in looking at a receiver of some kind. We
have no idea how that might play out. But certainly, we believe
that the 3,000 or so employees that are working within the BIA
and the Special Trustee’s Office are doing a pretty credible job and
that there needs to be more training, better organizational struc-
ture, more focus on the trust activities, and, frankly, more people
well trained in trust activities to help support the performance that
they are doing now.

In addition to the realignment of boxes, as we call it, within the
reorganization, there is more to it than that. We will be adding
new staff at the local level. That new staff comes in the form of
deputy assistant superintendents and deputy regional directors
within the BIA, and also within the Special Trustee’s Office we will
expect to have new staff, as many as 100 or more people, who will
be placed at the local level who will be working directly with the
agency superintendents and deputy superintendents who are re-
sponsible for delivering the trust services.

Nearly 3,000 employees have already gone through a formal
Trust Foundation’s training course. There are going to be advance-
ment opportunities for those people as they become certified in
trust operations and trust activities. We will obviously look to peo-
ple that are within the system now to become qualified to handle
specific trust positions as well as recruit from the private sector to
try to bring in people that have a private sector background in
trust and can hopefully be quickly assimilated into the Indian trust
business as well. So there is a considerable effort here that we in-
tend to grow the organization, train people into the trust world,
and establish a very strong focus on the trust operations and trust
activities which we think is very critical and a critical part of this
reorganization.

Ms. MARTIN. We have designed templates for how we expect this
reorganization to play out throughout the organization and for re-
gional and agency organizations. Each region has had the oppor-
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tunity to present justifications to deviate from the template, be-
cause we recognize that every region has different needs and re-
quirements because tribes are different and every tribe has dif-
ferent needs and requirements itself. We are in the process of re-
viewing those proposed changes, but most regions will have the fol-
lowing organizational structure:

We have divided, as I stated earlier, our fiduciary trust services
into one direct line of authority, who will report to a deputy direc-
tor for Trust Services at the regional level. And programs that are
included in the trust services line of authority include natural re-
sources programs—water resources programs, forestry, fire, agri-
culture, fish and wildlife programs, and also real estate services—
land acquisition and disposal, land title records offices, probate,
rights-of-way.

The other line of authority that runs out of the regional office
will be under the deputy director of tribal services. Programs in-
cluded within that line of authority include transportation, plan-
ning and design, construction for transportation services, and other
tribal services such as tribal government services, human services,
and housing.

We have separated out a lot of our administrative services into
a separate organization which is responsible for providing those
services to the BIA and to the Office of Indian Education Programs,
so that the regional director can focus on two things—managing
trust assets and providing services to tribes and individual Indians.

The two deputies are there to concentrate on the specific areas
for which they are responsible, one for trust and one for tribal serv-
ices. The purpose of that is to have the trust people responsible
only for trust services so that they can better deliver those services.

The agency field offices mirror what the organization is at the re-
gional level. Again, you will have a superintendent who is respon-
sible for overseeing the activities of tribal services and the trust
services, and then a deputy superintendent who is responsible for
the tribal services line of authority and another who is responsible
for the trust services line of authority. If an agency is particularly
small or has no trust assets to manage, it will not need to have
deputy superintendents.

Mr. SWIMMER. The Office of the Special Trustee will likewise go
through some reorganization, although principally the addition of
trust officers and trust administrators is where you will see the dif-
ferences. The Office of Special Trustee is charged with the over-
sight responsibility of all of the Department of the Interior trust ac-
tivities. That activity will continue. The oversight of those agencies
within Interior, including such agencies as Mineral Management
Service, Bureau of Land Management, Office of Surface Mining,
and others will continue to have the oversight of the Special Trust-
ee, particularly as it affects the delivery of trust services. This ac-
tivity does not change. If we can put up the chart, out to the right
you will see the Trust Review and Audit section, which is very
similar, in fact, to what some of the tribes had recommended, that
there be an independent review and audit function within the De-
partment of the Interior or outside the Department of the Interior.
The only way that we could see that being done was to create it
within Interior and out of the Office of the Special Trustee.
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The Office of Special Trustee will continue its operational respon-
sibility for the Office of Trust Funds Management and the manag-
ing of trust funds and trust assets, as well as the oversight of cer-
tain improvement projects. The Office of Trust Funds Management
was moved under the direction of the Special Trustee several years
ago and has established a very quality accounting system that is
in effect today.

As I mentioned earlier, the other change in the Office of Special
Trustee is the addition of operating authority over regional and
agency trust employees. As you will see from the chart, in the re-
gional area, we will have the deputy for trust services, a deputy for
field operations, and a deputy for trust accountability. The deputy
for field operations will be the one responsible then for overseeing
the regional trust administrators. These are folks who have a pri-
vate sector or Indian trust background. They are expected to be at
the SES level, the highest level in the Government. And we antici-
pate being able to recruit some very quality people for those posi-
tions.

And the same is true for the trust officers. The trust officers will
be located at the agencies. One of the primary functions of the
trust officers, and I understand this has been a point of contention
in some circles, but the trust officers I would estimate at this time
that 80 percent of their work will be in addressing the needs of
beneficiaries. It is things that we do now in an office similar to a
call center where beneficiaries want to know and need to know is
their land leased, how much has been coming in on it, what is my
account balance, where am I, how are we making sure that we re-
duce the “whereabouts unknown” as much as possible, how do we
track people. When people come into the agency and need those
kinds of services today, the BIA provides that but it may not be
a single person. They may go to a realty officer one day, the super-
intendent the next day or someone else and whoever is available.
It may take longer than it should to provide the services.

What we are trying to create here is a trust officer who would
be the beneficiaries point of contact for trust services. That trust
officer has to have an intimate knowledge of the agency, we antici-
pate that they also have to work with and under the guidance of
the agency superintendent, that their work is simply an extension
of what that agency is already doing in the area of trust. It is addi-
tional staff. And if you listen to superintendents, they will tell you
that what we really need are more people and more people that un-
derstand what this trust is all about. And so we are trying to fill
that through these trust officers that we expect to have in the
agencies.

There will not be trust officers at every agency. What we are try-
ing to do in placing these folks is to look at where our greatest
need is, particularly in terms of IIM accounts, the asset base, reve-
nue, and that sort of thing. In some of our agencies we have very
few fiduciary trust activities.

In the next slide you will see sort of an overview of what happens
from the Office of the Secretary down through the organization. We
do not repeat this slide but I would ask that you just put it to the
side and kind of keep it available to you because, as we go through
and discuss what is on this slide, I think it will help you under-
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stand these relationships that I have just discussed. In the Office
of the Secretary, the Secretary has designated the Deputy Sec-
retary as being that single executive sponsor for presence. So, my
office reports to the Secretary, the Assistant Secretary for Indian
Affairs reports to the Secretary. If you want to know where the
buck stops, it is with the Secretary and the Deputy Secretary. So
there is that accountable official. And they expect that both the As-
sistant Secretary and myself have got to work together very closely
to make this organization work and to be responsive.

The relationships between the BIA and the Office of the Special
Trustee at the central level. You see the Deputy Director of Field
Operations for the BIA and the Deputy Special Trustee for Field
Operations of the Office of Special Trustee. As you will note from
the previous slide, these simply parallel each other, as does, as you
will see in the next slides, the regional and the agency. The deputy
directors of our respective field operations basically provide that
trust oversight management for the positions that are at the re-
gional and the agency level as well.

At the regional, which you see is the next slide, as Aurene men-
tioned, you have the Deputy Regional Director for Trust Services
in the BIA, and we have a Regional Fiduciary Trust Administrator.
While the chart that you saw earlier indicates the parallel nature
of these reporting then up to the Secretary’s office, the intent,
again, is that while you have different reporting relationships in
your line management, there is the dotted line crossover and that
these offices are to be transparent to the tribes. When we have de-
cisions that need to be made at a regional level, we are not expect-
ing tribes to go to the regional trust officer or the regional BIA offi-
cer. We are expecting them to follow the system they follow now,
which is going to the Regional Director of the BIA. If the Special
Trustee’s Office has issues that need to be worked out, it is up to
our Regional Director there, the Special Trustees, to work that out
with the Regional Director of the BIA and to have that not as part
of the tribal responsibility. And the same thing at the agency. The
activities of the tribes should essentially not differ from what they
are today in terms of how they interact with the agencies and with
the regional offices.

If you go on down to the next slide, 14, you see at the agency
level what we are talking about, where we have the Deputy Agency
Superintendent for Trust Operations and the Fiduciary Trust Offi-
cer. As I said, the Fiduciary Trust Officer is there to provide bene-
ficiary services primarily. He is also there to assist with the Super-
intendent, the Deputy Superintendent in those areas that one
might call high risk. It is not unusual for a superintendent or a re-
alty officer or another employee of the agency to be a member of
the tribe over which the agency is acting. In those instances, a lot
of times leasing issues, sale of assets, the use of the assets may be
a conflict between the person at the agency making a decision on
that particular subject and the beneficiary. There may be a rela-
tionship, a family relationship, there may be an ownership rela-
tionship. With fractionation as it is today, the average beneficiary
that owns property has at least 10 parcels of property. It could be
that they have co-owners that number in the thousands. It is up
to the superintendent, realty officer, deputy superintendent then to



10

call upon the Special Trustee and the agency trust officer when
those kinds of conditions arise to ensure that there is impartiality
and that the duty of loyalty is transacted between the agency and
the beneficiary.

Again, we expect that the agency BIA people, superintendent,
deputy, whomever, would call upon the Special Trustee. It is not
a situation where the trust officer will go in and say, wait 1
minute, you cannot make that decision, that is a conflict of inter-
est. We would anticipate that through the training that we are pro-
viding to the people dealing with trust that they would know when
there may be a conflict, they would know when there is a high risk
to this transaction and they need to have a third party look at that.
Again though, it is our opinion that this is a very small percentage
of the trust officer’s time and duty, that in fact the trust officer is
going to spend more time working with the beneficiary.

The CHAIRMAN. Ross, I hate to interrupt you, but we have al-
ready had one call to vote and we have got about 6 minutes left
on this one. So I am going to have to recess for about 10 minutes.
Hopefully, you will stick with us because I do have some questions
that I need to ask you. And if you are not done, we will continue
with your testimony as soon as I get back.

Mr. SWIMMER. Sure.

The CHAIRMAN. We will recess for about 10 minutes.

[Recess.]

The CHAIRMAN. The committee will be in session.

Ross, would you like to continue? And how much more time do
you think you need?

Mr. SWIMMER. We just need about 5 or 6 minutes. I am turning
the next two slides at least over to the Assistant Secretary and let
her review our timetable and BIA implementation.

Ms. MARTIN. The authority to make the changes that we need to
make to effect the reorganization was granted by the Secretary on
April 21 of this year when she signed the departmental manual
changes that changed the lines of authority for the BIA and the Of-
fice Special Trustee. Since then we have been working together,
both the BIA and OST, to put together a timetable and to coordi-
nate our efforts to get the reorganization done.

Because our organizations are so different, the size of the BIA is
so much bigger than the Office of Special Trustee, they are going
to be able to do some of their activities before we are able to do
ours. But we have a team that is working together to try to coordi-
nate when we roll out the reorganization so that we roll it out in
the same places as the same time.

Implementation has begun in some small ways. One of the things
we have begun to do is to take the existing employees that we
have, look at where they are located, an develop what we call a
crosswalk, putting them in the new organization in the correct line
of authority. It is as simple as recoding them in the computer, but
because we have over 9,000 employees, it takes a long time to do
that manual work. We have also begun to change some of the
names. The Deputy Commissioner of Indian Affairs name change
was effective last week. He is now known as the Director of the
BIA. The actual reason for that is because we wanted to make it
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standard with the directors of the other bureaus and the nomen-
clature that we use throughout the Department of the Interior.

We are undertaking the following activities at the BIA to imple-
ment the reorganization right now:

We have advertised a number of the positions that will report to
the new Deputy Assistant Secretary for Information Resources
Management. These positions are located at Herndon, VA, and Al-
buquerque, NM.

We have completed our position descriptions for the Deputy and
Regional Directors and the Deputy Superintendents for Trust. We
anticipate advertising for our first agencies that will be rolled out
very soon.

We have received all of the reorganization charts, staffing plans,
and crosswalk outlines from all of our regions and agencies and we
are reviewing those now. We expect to begin transferring not loca-
tion, but lines of authority and functions in two agencies, Concho
and Anadarko, both located in our southern plains region, in July
of this year. Other regions and agencies will follow and will coordi-
nate with OST in their roll out so that we roll those out at the
same time in the same areas.

Mr. SWIMMER. Now as the Assistant Secretary has said, we are
going to do this as a team and we are going to try to continue that
approach throughout the time it takes for reorganization and full
implementation, and even after that, of course.

The Special Trustee’s timetable, we have appointed acting man-
agers at all levels within the Special Trustee’s Office. We expect
trust officers to be first trust officers, which would perhaps be two
or three to be hired later this year, perhaps as early as September
or October. We have started recruitment activity with advertise-
ments in various trade publications as well as the Government
publications for the Regional Trust Administrator’s positions, of
which there will be six, the Chief Information Officer, Deputy
Trustee for Accountability, and Trust Program Management Cen-
ter.

The remaining trust officers that would go into the regions, as
I mentioned before, we expect to begin placing those after our two
pilot agencies, which are anticipated to be Anadarko and Concho
in Oklahoma, we will place these trust officers in accordance with
certain conditions, particularly looking at the recurring income that
comes into that particular agency, the number of IIM accounts they
have, and the concentration of account holders in a particular agen-
cy, as well as just the general workload issues that affect that
agency.

So we are moving. Things are happening. There are an awful lot
of things going on. Just to recap. We have the three major areas
that we are working with, the comprehensive trust management
plan that gives us a roadmap to going through a more effective
management of the trust and meeting a lot of those concerns that
have been voiced in the Cobell court, we have the “To Be” re-engi-
neering of the trust business processes to try to give us a standard-
ized business process wherever possible, so that when we do intro-
duce information technology systems that these will be workable
and that they can handle the processes, and the reorganization,
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which we believe allows us to have the compatibility then to carry
out the trust management plan and the re-engineering.

So that concludes my remarks. I would be happy to respond to
any questions that you may have.

[Prepared statement of Mr. Swimmer appears in appendix.]

The CHAIRMAN. Okay. Thank you. I do have some questions. Be-
fore I start though, we have been joined by Senator Conrad. Did
you have an opening statement, Senator?

Senator CONRAD. I do. I would like to just put that in the record
if I could, Mr. Chairman, so that we could get to questions.

[Prepared statement of Senator Conrad appears in appendix.]

The CHAIRMAN. It will be included in the record. Good.

Well, it appears that you have put a great deal of thought and
effort into this structure, Ross and Ms. Martin. Let me just ask you
a couple of general questions first. You remember the ill-fated
BITAM proposal a couple of years ago. To play the Devil’s advo-
cate, for those who might say this looks like BITAM in a different
suit of clothes or something, can you quickly describe the dif-
ferences? One, of course, was that tribes had little prior knowledge
about BITAM. It looks like after 45 meetings, I would not think
that they could say that again. But tell me in a nutshell what the
difference is when people say this looks like to separate structures
just like BITAM.

Mr. SWIMMER. Go ahead.

The CHAIRMAN. Aurene, go ahead.

Ms. MARTIN. Well, it is actually significantly different from the
Bureau of Indian Trust Asset Management proposal. I think the
similarity is that the purpose behind the Bureau of Indian Trust
Asset Management was to place an emphasis on the delivery of
trust services. So there is an attempt to remove all of those serv-
ices outside of the BIA so that there could be a concentration on
providing them. But one of the things that came out of our discus-
sions with the Joint DOI-Tribal Trust Task Force was the tribes
felt vehemently that trust services should never be removed from
the BIA, in fact, they even resisted the idea that we would separate
out between two deputy assistant secretaries trust services and
other tribal services or non-fiduciary trust services.

What we have done is we have kept the structure of the BIA at
all levels and all of those services continue to be offered at agency,
regional, and central office levels within the same Bureau struc-
ture, but they have been separated within that structure so that
people who do trust services will only do trust services, and the
people who do other non-fiduciary tribal services provide those
services only. So they are not separated into a whole other struc-
ture or bureau within the Department of the Interior, but they stay
within the BIA. Budget and all of those other administrative items
are developed cooperatively and together, which was our main con-
cern with the Bureau of Indian Trust Asset Management.

Mr. SWIMMER. I think those are very key points. In addition to
that, I would say that it continues the basic functions of the Special
Trustee’s Office and the BIA, continues those to separate organiza-
tions. It creates a focus that I think was the intent of the Secretary
in the BITAM proposal, was to create a greater focus on the trust.
And by the realignment within the BIA, I think that happens. And
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with the introduction of trust officers, that allows that oversight of
the OST to be down to the agency level I think is accomplished.

The other thing is that the oversight of the Special Trustee for
the entire Department continues under the direction of the Special
Trustee. It is not merged in any other organization. So you still
have that independence within the Special Trustee’s Office and the
responsibility for providing oversight to the entire Department for
trust operations.

The CHAIRMAN. Okay. Thank you. This is not a real big issue but
it did kind of just jump out at me. You know we have a terrible
deficit in a lot of Government agencies are having tough times
struggling this year because of the deficit. But on page 6, where it
says we plan to grow, not shrink, I would be careful, you might
want to reword that sentence because I think some of my col-
leagues may start worrying.

On page 5, explain if you could just really quickly, this Memoran-
dum of Understanding that you have agreed to with the Indian
Educators Association, AFL—CIO, and so on, what does that consist
of?

Ms. MARTIN. Before we undertook the reorganization, we met
with the unions for the employees for the Office of Indian Edu-
cation and the BIA and got their agreement to move forward with
the reorganization before we started it.

The CHAIRMAN. And that was part of when you mentioned, or
perhaps Ross did, about not losing any jobs?

Mr. SWIMMER. Well, in that instance, any time there is a reorga-
nization of any type, the unions have to be consulted and these
were the unions that were appropriate to the consultation and they
basically signed off on it. Of course, they wanted assurances like
that, is anybody being moved, are they going to lose their jobs,
what else are you going to do. So that was all given to the unions
and they were satisfied.

The CHAIRMAN. Okay. Fine. Thank you. That is good. Also, be-
cause your organization is somewhat forward-looking, your testi-
mony indicates that the thrust will be service delivery, and I cer-
tainly support that. But service delivery always has a cost to it. I
am a little concerned about the funding to pay for any repro-
grammed money from unexpended Bureau funds, or how are you
planning on handling the cost of delivering more services?

Mr. SwiMMER. The additional cost for the reorganization trust re-
form is in the fiscal year 2004 budget. It is, as all the other trust
reform activities are, it is separately funded money. It does not
come out of the existing program.

The CHAIRMAN. It does not? Okay. Good. You recently solicited
nominations for the Trustee’s Advisory Board. What is the status
of that effort?

Mr. SWIMMER. We are still receiving nominations. We have ap-
proximately I think seven or eight from Indian country that qualify
for the various five positions. There are four that are private sector
oriented positions, could come from Indian country as well but we
do not have any specifically for those, but that is the two people
who have the fiduciary trust background and an academic who has
trust management experience.
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The CHAIRMAN. I see. Good. I know you were criticized some, as
many people have been, about using private sector tools; that is,
accountants, management, and so on, investment experience. But
I think, frankly, that we almost have to do that in my view. I know
that you have taken a little bit of heat about that, but let me share
the heat with you. I do not think that we can do it just with Gov-
ernment entities alone, that we have got to rely on some experts
outside of the Government agencies.

Do you think that there will be under this restructuring plan any
kind of turf problems, for lack of a better word, or if there is a dis-
agreement, let us say tribal members disagree with the decisions
of the Bureau or the OST, is there any possibility that we are going
tohge“; caught in a cross-fire, one being played off against each
other?

Mr. SWIMMER. I do not think there could be any worse turf prob-
lems than we have had in the past.

The CHAIRMAN. I will drink to that.

Mr. SWIMMER. The Assistant Secretary Aurene Martin and I both
have a great deal of experience in Indian country and working on
Indian issues, and particularly working on this particular trust
issue. It is my belief that working together we are going to be able
to put a lot of those turf battles aside and that, in fact, if anything,
we are going to approach this as a team and, as I explained before,
to the extent we can make this happen, there will not be the sepa-
ration but rather it will be a team project between the Special
Trustee’s Office and the BIA to make the improvements that are
necessary and to enhance trust operations throughout the system.

The CHAIRMAN. Well I appreciate that team approach. Obviously,
we are going to be part of that team, too. The members of this com-
mittee are very interested in resolving this problem. I look forward
to working with you, and I know Senator Inouye does too, as we
try to move forward.

Senator Conrad, did you have any questions you would like to
ask before we move to the next panel?

Senator CONRAD. I do. Mr. Chairman, thank you. First of all, I
want to thank Mr. Swimmer and the Office of Special Trustee and
representatives of the Bureau for being here. I appreciate the work
that they have done. Let me just say, I do not know how many
times I have been at this hearing dias and heard others present
similar plans and all of it has come to naught. I will tell you hon-
estly, it leaves me with zero confidence that anything fundamental
is going to change here.

Over and over, we have had plans with changes in organization
charts and words about how they were going to finally get their
arms around these problems. And over and over, we are left with
the same old mess. It reminds me very much of rearranging the
deck chairs on the Titanic. We just keep plunging ahead and some-
how nothing fundamental changes.

I look at this effort and it is impossible for me to know whether
this has any prospect for success or not. But I have to tell you, my
confidence has been so shaken by previous events. This is not di-
rected at the two of you. I do not know whether you will be success-
ful or not. I hope very much you will, but I have grave doubts. And
the gravest doubt I have is that, to me, one of the fundamental
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problems is the fractionalization or fractionation, as some call it, of
ownership interest. To me, this is right at the heart of the problem.
And if we do not have a strategy and a plan to deal with that fun-
damental, I do not think we will ever catch up with this problem.

My own conclusion is this, Mr. Chairman. I have a background
in accounting and business management. I would say to you, I be-
lieve we have got a run away train on our hands. I believe the frac-
tionation or fractionalization, as I call it, issue is going to swamp
whatever system is devised. And if we do not find a way to address
this issue, I do not think we can ever catch up with the problem.
And I do not care how well-intentioned the people are or how capa-
ble they are, we have got a dynamic occurring here where the in-
terest gets fractionalized or fractionated and the result is a night-
mare, an absolute nightmare for anybody to manage. You know, we
just keep letting it go on. We do not go to what I think is right
at the heart of the problem.

So the question I would have for you is, do you have a plan to
deal with that issue? And if not, why not? And if not, what can per-
suade you that we have got to attack that fundamental dynamic?

Ms. MARTIN. Well, we do have a plan and we do recognize that
fractionation or fractionalization is the problem that is plaguing
the reorganization, any reorganization effort, because unless we ad-
dress that, things will continue to go out of control. But one of the
things we also are looking at is the fact that all of our systems are
interrelated and fractionation affects our probate system, it affects
our land title records system, and it affects our accounting systems.

What we have done in past years is we developed an Indian
Land Consolidation Pilot Project, which is located in northern Wis-
consin, and it is a project whose purpose is to acquire fractionated
interests of land. It has been very successful. We plan on expand-
ing that project nationwide and looking at the types of parcels that
we are purchasing, the fractionated interests, and trying to be
wiser about the fractionated interests that we purchase and looking
at purchasing more of them. For people who want to sell their
fractionated interests, we have always had a number of willing cus-
tomers, when we have been able to target our funding and get our
funding as necessary, we have been able to buy as many parcels
as we have money.

Senator CONRAD. Can I ask you, when do you intend to take this
nationwide?

Ms. MARTIN. As soon as we can. We are trying to finalize the
plan for the national roll out now. But I think Mr. Swimmer also
has some comments regarding fractionation.

Mr. SWIMMER. I would hope that we could see a national pro-
gram using whatever moneys we have left from fiscal year 2003
and the 2004 budget, keeping in mind that those are fairly minus-
cule amounts when we are talking about purchasing these
fractionated interests. If we were to go down the track of simply
that as the only solution is purchasing the interests, we are talking
about a $1- to $2-billion expense or cost. The Indian Land Consoli-
dation Act allows us to do that, to spend the money to buy it, and
then transfer the title over to the tribes. We think there is also an
element here for the tribes. We are working with tribes as we do
the buy-outs that we can do with the limited funds available. In
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some instances, tribes have their own programs which we can dove-
tail into and expand on with the money that the Bureau has.

The solutions to fractionation today are the same solutions that
were announced in 1938 and actually were discussed in 1900. We
have articles that were written by scholars back then and it said
fractionation is the Achilles heel, you are going to die from it. We
know that, and we are. If it were not for the limited bit of comput-
ers that we have today, we would have more than the disaster we
already have. Just to give a few statistics. We have currently as
a result of the 1994 reform act, we have to maintain accounts for
every interest holder. There are 4 million interests and 400,000 in-
terest holders, each of those having an average of about 10 inter-
ests scattered all over the country. We have over 19,000 account
holders today that have less than $1 in their account and no activ-
ity for the past 18 months, yet we have to maintain those on a set
of books and report periodically to those account holders. We have
people who we call “whereabouts unknown,” because, frankly, they
are lost. We have returned envelopes from them with “addressee
unknown,” “no forwarding address.” And we have at least four dif-
ferent agencies and private sector companies that are looking for
these people constantly. Over one hundred of these high accounts
have hundreds of thousands of dollars, millions of dollars in them.

Senator CONRAD. Any of them named Conrad? [Laughter.]

Mr. SWwiMMER. I will check the list.

The CHAIRMAN. If you would yield for 1 moment, Senator.

Senator CONRAD. I would be happy to yield to the Chair.

The CHAIRMAN. The cost for fiscal year 2004 is going to be about
$21 million. I may have my numbers wrong, but I understand if
this were done nationwide, which we need to do eventually, it will
cost over $1 billion. Is that one of the things that is really holding
it up, the fact that we are not providing enough money to be able
to expand it?

Mr. SWIMMER. If that were the only solution. Congress has an op-
portunity here as well. And obviously working with your staff and
others on the House side, there are several things that I think
could be done that are currently under discussion.

The CHAIRMAN. But the bottom line is that when you do the buy-
outs, you have got to come up with an awful lot of money.

Mr. SwiMMER. That is right. If the buy-out is the plan, then in
order to reduce the fractionation just with that one solution, it is
in excess of $1 billion to bring it down to a reasonable level.

Senator CONRAD. That is exactly where I was headed. I want to
say this, if I could. To me, we are going down a blind alley because
we are not going to come up with $1 billion or $2 billion for this
purpose, not with the extraordinary needs that are out there for
health care, for housing, for sanitation, for law enforcement. So
that is not going to happen. And the Chairman is right, the Federal
budget deficits, we are going to have a deficit on a unified basis of
over $400 billion this year on an operating basis between $500 and
$600 billion this year. So I do not think that is a fruitful promise
of a solution. And I get a feeling, Mr. Swimmer, that you sense
that as well. There has got to be some other creative things that
we could do. I sense from your comments, Mr. Swimmer, that you
are thinking of something that would involve the tribes and their
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resources as well and the resources of others who might be inter-
ested in the buy-out. I do not think this should just be on the Gov-
ernment’s shoulders here. There is an economic interest in accumu-
lating those fractionated interests and somehow we have got to
capture the power of that. This is going to eat us alive. I do not
care how big a computer one has or how powerful, the fundamental
problem is—I heard you say you have got 19,000 accounts of $1 or
less, I think we ought to give a legal notice, a generalized legal no-
tice and we ought to close out those accounts. It does not make any
sense to maintain 19,000 accounts with $1 or less. That serves no
one’s interest. It just complicates the situation. And I bet you we
have got tens of thousands more that have less than $25. Would
I be right?

Mr. SWIMMER. Absolutely.

Senator CONRAD. Do you have a number on that, Mr. Swimmer,
on how many accounts would we have that have less than $25?

The CHAIRMAN. If I might interject. I understand there are hun-
dreds of thousands; is that correct? And by the way, those $1 ac-
counts, that costs roughly about $200 a year to do all the paper-
work to administer those $1 accounts.

Mr. SWIMMER. Yes; most of the accounts, frankly, are very, very
small accounts, I mean in pennies. It is not unusual to have 2,000

eople own an 80-acre tract. You lease it for $6 an acre, you divide
5480 among 2,000 people, and you get less than a penny. Under
the law, we are supposed to invest that less than a penny, pay in-
terest on it, account for it, and send out a statement every quarter.

There are some things that you can do, and the operative word
is “you,” that we need. We need some relief and some fix on the
1994 act, because it gives the impression that there is this trust
like a normal trust, that you actually have assets in this trust.
Many of these fractional interests are worth less than a penny
themselves. The piece of ground you could not even measure be-
cause it is so tiny if you were to partition in kind. But those are
the kinds of things that I think we could through collaborative
work with the committee and Congress and the Department per-
haps fashion some solutions for some of it.

Senator CONRAD. I am going to complete on this note, if I could,
Mr. Chairman. I would like for the committee to give a formal re-
quest to Mr. Swimmer to consult with tribes and to give us a rec-
ommendation on a series of action steps to be taken by us to alter
the law to start to break through on this question. I just want to
make clear, it may be controversial but I think it should not be
controversial, we ought to take these very small accounts, we ought
to give legal notice, we ought to give 90-days, we ought to spread
the information widely, and then we ought to collapse those ac-
counts, take the money and use it for broad Indian people’s wel-
fare. Because otherwise, this thing is going to eat us alive.

The CHAIRMAN. It already is.

Senator CONRAD. And there is no way to then focus on the larger
amounts of money and the larger problems to begin to solve this
problem. We have got to cut the chaff.

The CHAIRMAN. Yes; it is getting worse with every generation of
youngsters that have an interest in the land.
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Senator CONRAD. And it is in no one’s interest. Nobody can bene-
fit by an account with $18 in it. I think it is time that we really
iget serious about bold steps, bold steps to deal with these prob-
ems.

The CHAIRMAN. We will take your recommendations off the tape.
I will check with our vice chairman, Senator Inouye, and with his
agreement, we will do that. We will send you a letter, Mr. Swim-
mer, asking for some recommendations on how you think it could
be solved.

Mr. SWIMMER. If I could just quickly address this point, though.
We have put together a working group at Interior and we have also
put out a Federal Register Notice inviting tribes to send represent-
atives to us who would be interested in working on this problem.
That working group should be put together within the next thirty
days or so and it would follow very much along the lines of what
you are suggesting, it is to come up with those recommendations
then to give the committee. We would be very happy to do that and
look forward to working with you on this.

The CHAIRMAN. And you might also look up S. 519 I believe it
is that we just reintroduced, to establish a tribally-owned bank, the
tribes themselves could belong to, that would be authorized to per-
form land repurchases, too.

Senator CONRAD. Could I ask one other question as part of this,
Mr. Chairman.

The CHAIRMAN. Yes.

Senator CONRAD. No. 1, I hope you put this on a fast track, not
a slow track. That you ask this group to meet and make rec-
ommendations quickly, because otherwise the moments get lost
around here. No. 2, that you also give us a recommendation—
again, $21 million and a $1- to $2-billion problem, we are never
going to get the job done. We also need as part of the recommenda-
tion what creative ways could be devised using the economic inter-
est of those who might acquire the fractionated interest to pay for
this. I hope that that would be part of the recommendation.

Mr. SWIMMER. We will certainly take those under consideration.
If T could, I would just make one caveat to all of this. That is, as
long as we are involved in this litigation and the Cobell court is
intent on going forward as it is, we do have issues regarding our
responsibility as a trustee no matter how small the piece of prop-
erty is. So we will continue working on that and at the same time
continue working with the committee on ways in which we can
carry out that trust more effectively.

The CHAIRMAN. Okay. I thank you.

Anything further, Senator Conrad?

Senator CONRAD. Nothing further, Mr. Chairman.

The CHAIRMAN. Well thank you for appearing. I am sorry we had
to hold you up because of a late start and the votes. But we will
follow up with that recommendation after we talk to Senator
Inouye.

Mr. SWIMMER. Good. Thank you.

The CHAIRMAN. We will now move to the second panel and try
and give them equal time, although we are going to be a little
tight. We have five members on the second panel. Tex Hall, presi-
dent, National Congress of American Indians; John Berrey, chair-
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man, Quapaw Tribal Business Committee; Clifford Lyle Marshall,
chairman, Hoopa Valley Tribal Council; Keller George, president,
United South and Eastern Tribe; and Richard Sangrey, acting
chairman, Intertribal Monitoring Association, from Albuquerque.

Since we have so many, as I mentioned, I want to give equal
time for the two panels, but because we have so many in the sec-
ond one, I am going to have to ask you to abbreviate your com-
ments down to about 5 or minutes so we do have some time for
some questions. I do not have anybody to take the gavel for me
here and I have a conflict, too, and I do not want to just leave you
here talking to the wall. So try and abbreviate as best you can.

We will start with President Tex Hall. Go ahead, Tex.

STATEMENT OF TEX G. HALL, PRESIDENT, NATIONAL CON-
GRESS OF AMERICAN INDIANS, WASHINGTON, DC, ACCOM-
PANIED BY JOHN BERREY, CHAIRMAN, QUAPAW TRIBAL
BUSINESS COMMITTEE, QUAPAW, OK; CLIFFORD LYLE MAR-
SHALL, Sr., CHAIRMAN, HOOPA VALLEY TRIBAL COUNCIL,
HOOPA, CA; KELLER GEORGE, PRESIDENT, UNITED SOUTH
AND EASTERN TRIBES [USETI, NASHVILLE, TN; AND RICH-
ARD SANGREY, ACTING CHAIRMAN, INTERTRIBAL MONITOR-
ING ASSOCIATION, ALBUQUERQUE, NM

Mr. HALL. [Greeting in native language.] Senator Campbell, Sen-
ator Conrad, members of the committee, thank you for giving me
an opportunity to testify on the proposed reorganization of the BIA.
I listened very intently to the comments and the questions from the
Department of the Interior, BIA. As the committee knows, I am
also the chairman of my tribe, the Mandan Hidatsa and Arikara
Tribe, a large trust asset tribe with a large amount of IM account
holders, and I am also from the Great Plains or the Aberdeen area
where 40 percent of all of the trust accounts in the country are in
the Aberdeen area. But today I am going to testify on behalf of the
National Congress for American Indians.

I would like to express my continued appreciation to you, Chair-
man Campbell and Senator Conrad, for all your hard work and
your dedication to protect the rights of tribes and individuals.
Among the most important of these rights is the Federal trust re-
sponsibility. When we signed our treaties we gave up millions of
acres of land, our economic engine, many of which were our sacred
homelands. And for more than a century we have been forced to
put the management of our trust resources in the hands of the
United States Federal Government. And we know so far the situa-
tion has been a mess. In our eyes, it shows that it is hard to trust
the Department, the agency based on this historical mismanage-
ment. In many instances, like today, we have to turn to our friends
in Congress for your help. You have stood by us in the past, and
today we are asking you to stand by us again.

The proposed reorganization of the BIA we believe is an affront
to our sovereignty. It is an affront to the fundamental concept of
consultation. And it violates the very essence of government-to-gov-
ernment relationship. We had a Task Force and the Government
walked away from the Task Force last fall and we have not met
since. I would like to state for the record that on May 29 the tribes
will be convening a task force. If it is by ourselves, it will be by
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ourselves, because we have a vested interest—there are assets in
our accounts.

Tribal leaders, more than anyone, understand that the BIA must
change the way it conducts business. We are invested in their proc-
ess because it affects us like no one else in America. We not only
want but need to see successful change and improvement within
the BIA. So we come to you today with a simple message, a
straightforward request, and an alternative approach for Congress
to consider.

First, our message is that the Interior Department’s attempts to
reorganize are wrong. Our request is that Congress stop it. The re-
organization is wrong for a number of reasons. The foremost con-
cern to us is the fact that we were not consulted since last fall. And
as you know, the Department went ahead with the reorganization
plan by approaching the Appropriations Committee. Only later did
we find out about their plan. We believe this is a breech of the duty
to consult, and they have an executive order that requires them as
a trustee to consult, and given that it is our trust resources that
are at stake, a possible breech of that trust responsibility in itself.

Second, the plan will not work. As the committee knows, the De-
partment has already invested millions of dollars to produce an “as
is” study of trust services, a study which is supposed to drive the
“to be” phase of re-engineering of those trust services. Now, how-
ever, the Department wants to cut out the re-engineering phase
and just start reorganizing, as we have seen in the charts today.
I ask, what was the point of the “as is” study? Of the millions of
dollars that were spent? It seems to us the Interior Department
and the BIA could have saved Congress and Indian country a
whole lot of money and headache by telling us that trust manage-
ment cannot have been and never will, we are not going to listen
to you.

Surely, it makes no sense to go ahead with the reorganization be-
fore getting the results of its own management study. The new BIA
organizational structure must be driven only after the tribes and
the Department officials have at least had the chance to study this
“as 1s” study. Anything else is putting the cart before the horse.

Then there is the fact that the Department’s reorganization plan
is too expensive, as was echoed by your comments. So not only do
we think the Department’s reorganization plan will not work, but
to add insult to injury, we, the tribes, are being asked to pay for
it. Right now, Interior is asking Congress to nearly double the
budget for trust management in the Office of Special Trustee—
$123 million increase to a projected annual budget in fiscal year
2004 of $275 million. Some $71 million of that comes right out of
tribal pockets, $32 million comes out of school construction. You
could not ask for a more symbolic and ironic example of the Gov-
ernment’s callous indifference to our needs. We are literally being
asked to pay for the Government’s mistakes with our children’s
education money. We do not think this is right that our children
should be forced to continue to study in aging and crumbling school
buildings in order to pay for the reorganization plan. If the Depart-
ment needs more resources, then, at the very least, they should not
come out of BIA programs.
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In our view, an effective organizational change must contain the
following three elements:

No. 1, a clear definition of core business processes accompanied
by meaningful standards for performance and mechanisms to en-
sure accountability. You have to have standards, otherwise it does
not matter.

No. 2, responsive systems that fit with service delivery at the re-
gional and local level where tribal governments interact with the
Department.

No. 3, continuing consultation, an effective and efficient means
for on-going tribal involvement in establishing the direction and
the substance of trust reform.

The multitude of organizational charts that accompany the plan,
as we saw, shows trust officers at nearly every level of the BIA’s
agency offices. The role and authority of these officers has yet to
be fully explained. The fact is that Indian country has not had the
chance to digest and understand what exactly is the BIA doing. I
would respectfully ask, can the committee ascertain what is hap-
pening with their reorganization plan, because we cannot.

Today there is a great cry going up across Indian country saying
we gave away our land for this, for this reorganization and this
mismanagement and lack of consultation? We gave up millions of
acres of land for that?

Last, in my testimony NCAI makes a number of specific rec-
ommendations regarding title, leasing, and accounting issues. We
also restress the need for accountability. It is our money. We also
offer an alternative approach to reorganization that would create a
structure with three major divisions under the Assistant Secretary:
No. 1, trust funds and trust resource management; No. 2, trust
services such as law enforcement, social services, and road; and No.
3, Indian education. We also recommend the Office of Fund Man-
agement and other offices under the Office of the Special Trustee
be phased out and moved back to the BIA. This is what the 1994
Indian Trust Reform Act says.

So in conclusion, we are not opposed to reorganization, we simply
want to do it right and be at the table. We request that Congress
put an immediate stop to the Department’s implementation of its
reorganization plan. We would further request that Congress con-
sider placing language in the fiscal year 2004 appropriation bill
that prevents the Department from spending money on any reorga-
nization effort unless it has consulted with Indian country. When
Indian Country has been consulted and we have rolled up our
sleeves, we have been able to come up with a solution together. We
will do that. All we are asking today, Mr. Chairman and Senator
Conrad, is for Congress to give us that opportunity. Give us that
opportunity to re-engage. Have the Department re-engage in con-
sultation with the tribes. I thank you for this opportunity to
present testimony and I will be happy to answer any questions
after the panel has presented.

[Prepared statement of Mr. Hall appears in appendix.]

The CHAIRMAN. Thank you.

Senator CONRAD. Mr. Chairman, might I just make one comment
before we go on?

The CHAIRMAN. Sure.
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Senator CONRAD. I am going to have leave for another appoint-
ment. I would just like to rivet the point that Chairman Hall has
made. My own experience with Chairman Hall is extensive and we
have dealt with some incredibly complicated and controversial
issues. Without exception, sitting down together we have been able
to work things out, without exception. And when he says he is
ready to sit down and others are to work things out and to come
up with a solution, my experience is he is good to his word. And
so I would hope that we would take that very seriously. I thank
the Chairman.

The CHAIRMAN. I agree. The committee has worked with Tex
Hall a long time and I know he is a person of conscience and com-
mitment. As long as we have stopped, before we go on, let me say,
and I am not trying to defend the Bureau, but the Bureau is
caught between a rock and a hard place. They are caught between
the tribes wanting more input, even after 45 consultations, appar-
ently those consultations did not deal with this reorganization, but
they have been held in contempt twice by the Lamberth court and
they have been prodded pretty hard by the courts to do something.
And so when they do something, they run into a buzz saw. When
they do not do anything, they also run into a buzz saw with the
courts. So, I know that it has not been easy for them.

It seems to me we have got to focus time on this problem of the
trust funds, but we are spending more and more time also on frac-
tionation. I do not know how, if the litigation keeps being as con-
tentious as it is, how we focus on one unless the lawsuits are
stayed or held up for a while. What is your position, and maybe
you do not have one, on putting a stay on that litigation so that
they can focus on fractionation?

Mr. HALL. Senator Campbell and Senator Conrad, I think that
possibility exists if there is mutual consultation. We cannot do it
if we are miles apart. And right now, we are miles apart. We are
not talking to each other, we are not consulting with each other,
and we are not coming up with that possibility you just rec-
ommended. If we would jointly do that and that was a joint rec-
ommendation, I think we could actually come up and move that.

The CHAIRMAN. Out of all of the consultations they have had, I
heard the number 45, I certainly was not at any of them although
staff was at some, you mentioned none since last fall, did any of
those consultations deal with reorganization that we are hearing
today?

Mr. HALL. They dealt with reorganization, you know, like we
talked about the Under Secretary, we talked about the trust offi-
cers, and then we started talking about standards, we started talk-
ing about oversight accountability, and then it went South.

The CHAIRMAN. Okay. I may get back with you, Tex, to ask some
more questions.

But let us move on now to John Berrey. John, same thing, your
complete testimony will be in the record, if you could condense your
statement, I would appreciate it.
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STATMENT OF JOHN BERREY, CHATRMAN, QUAPAW TRIBAL
BUSINESS COMMITTEE, QUAPAW, OK

Mr. BERREY. Okay. I will. Mr. Chairman and Senator Conrad, I
appreciate your inviting me to speak to you today. Like you said,
my name is John Berrey, I am the chairman of the Quapaw Tribe
of Oklahoma and I am also the vice chairman of the Intertribal
Monitoring Association. I believe my role today is to provide a per-
spective of the current reorganization in light of my active collabo-
rative involvement in this “as is” and now the “to be” re-engineer-
ing phases of trust reform. I want to make it clear that I have a
positive outlook, I am also engaged, and I have committed much of
my life to creating a better system. I am not a rock thrower, I am
not negative; I do not always agree, but I have been taught by my
folks that when change is coming about and you do not agree, you
provide positive input and hard work to try to work things out. I
believe that Indian country is married to the Department of the In-
terior for life and the only way we can work these things out is to
work together.

So what is “As Is”? The “As Is” project was last year’s docu-
mentation of current trust management business practices. I was
on a team of dedicated people that travelled throughout Indian
country interviewing over 1,000 hard working people who provide
trust services to Native Americans and tribes at every level, every
day. We basically took a snapshot of how the DOI and some tribes
are performing trust services. We identified in detail how they do
their jobs and how the business processes vary from region to re-
gion and agency to agency. It was tough work. I was away from my
family and my tribe 204 days last year, but I met a lot of dedicated
people who are dedicated to serving the Native American people.
The detailed “As Is” work product has provided us a map and a
basis for the “T'o Be” re-engineering project.

So what is “To Be”? This is the current project that will redesign
the processes and workflows that make up much of the services
provided by the United States to Native Americans. This re-engi-
neering will create a massive change and I believe congressional
oversight is necessary at each phase to ensure that the trustee del-
egate, the DOI fulfills the trust responsibility of the United States
to Native American tribes and individuals.

I am a leader of the tribal representatives of this re-engineering
team. We have a great responsibility not only to participate in the
development of these new processes, giving our perspective, our ex-
pertise, and our input, but the added responsibility to inform In-
dian country of our progress and any impact these massive man-
agement changes may have on the daily life for the beneficiary. To
date, we have had several meetings and we have really just begun
the task. Re-engineering is not just duct taping or cobbling a sys-
tem together with bailing wire, it is a total analysis and rebuilding
where needed. It requires that we use our imagination to create as
well as our ability to extract the best practices identified in the “As
Is” model and implement those practices in a redesigned bene-
ficiary centric service delivery model.

So what is beneficiary centric service? For us, it is our mission
as tribal representatives to the “T'o Be” team, it is the mission of
the “To Be” team. I believe that beneficiary focus is a mission of
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tribes, individuals, Secretary Norton, Deputy Secretary Griles, the
Special Trustee Chief Swimmer, his deputy Donna Erwin, and all
the respective employees. The definition of beneficiary in this con-
text is: Tribes and individuals, and not just individual IIM account
holders, but also those families that stand behind those account
holders and the unborn future beneficiaries that we are trying to
provide stewardship for.

So why reorganize before we re-engineer? That is a question that
people ask me daily and I think my answer can shed some light
on it. Last year while documenting the current DOI management,
it was very clear that the DOI has a systemic problem causing
much of the delays in trust service delivery. It was not caused by
a single decision or individual, but it was created over a long evolu-
tionary process that developed over time. The problem we identi-
fied was that the DOI wears so many different hats and has so
many conflicting responsibilities it often has problems making criti-
cal and final decisions on a timely basis. The regional directors had
developed over time kind of an autonomy that resembled small
fiefdoms and the central office was extremely disconnected with the
needs of the regional staffs as well as the beneficiary.

So, after this long last year that we went through and partially
fruitful discussions with the Task Force, I think the DOI decided
that they had to make some changes. Are the changes that are de-
scribed in the new Department manual going to help? I think in
some ways they are. In this line authority, this accountability, it
is the right step. But there are a lot of issues that still concern me.
What are the effects on the promotion of self-governance and self-
determination? What are the effects at my agency that desperately
needs resources? When is the issue of lease compliance and en-
forcement going to result in action at the local level? When can I
get the backlogs in probate for my people caught up? When are my
fee-to-trust applications going to be signed? Without new trust
land, my tribe is condemned to live in America’s largest EPA
superfund site. When is the DOI going to replace the old and worn
out LRIS system with the updated version of TAAMS, the 1.49, so
we can at least have a consistent platform that we can transition
to a better systems architecture?

These are just a few of my concerns. But I commit that I am will-
ing to engage and diligently work with the tribes, the individuals,
and the Department of the Interior to address these issues. I am
willing to work and work hard at fixing these problems. I think it
is also important that we not only improve the lives of the bene-
ficiaries, but we need to create a better Department of the Interior
so young Indian people in this country who have interest in partici-
pating in the stewardship of Native America are willing to work at
the Department, because the bench strength at the Department is
weak, they are having trouble finding people to apply for jobs
there, and if we create a better Department, we could create some
opportunities for Indian people to participate in the stewardship.

So with that, I will finish. If you have got any questions, I will
answer them afterwards.

[Prepared statement of Mr. Berrey appears in appendix.]

The CHAIRMAN. Thank you. We will just go as you are listed on
the witness list. So we will now go to Clifford Lyle Marshall.
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STATEMENT OF CLIFFORD LYLE MARSHALL, Sr., CHAIRMAN,
HOOPA VALLEY TRIBAL COUNCIL, HOOPA, CA

Mr. MARSHALL. Thank you, Mr. Chairman, members of the Com-
mittee. I would like to submit written testimony for the record.

The CHAIRMAN. It will be included in the record.

Mr. MARSHALL. My name is Clifford Lyle Marshall and I am the
chairman of the Hoopa Valley Tribe of California. It is an honor
and a privilege to testify before you today. I am here representing
the Pacific Region Tribal Trust Reform Consortium, created by
seven tribes in 1997. These tribes are the Hoopa Valley Tribe, the
Karuk Tribe of California, the Big Lagoon Rancheria, the Yurok
Tribe, the Redding Rancheria, the Guideville Rancheria, and the
Cabazon Band of Mission Indians.

This Consortium has worked together with the BIA Pacific Re-
gional Office to create a unique, successful, and mutually beneficial
relationship. The Pacific region, or California, has historically been
the lowest funded BIA region in the United States. This historical
reality has compelled tribes wanting to develop their governments
and provide much needed services to rely on flexibility in budget-
ing, to find other sources of income to supplement under-funded
budgets, and, basically, to do more with less.

I am here today to ask that the relationship and the agreements
among the Consortium tribes and with the Pacific Regional Office
be preserved and, if I may say so, protected by establishing a pilot
project that maintains the working relationship with the Consor-
tium tribes and the regional office. In 1997, the Consortium tribes
sought to work together with the regional office to address many
of the issues that the Department of the Interior is still wrestling
with today in its attempts to address trust asset management. A
key component of this successful relationship is the BIA’s reliance
on the tribe’s capabilities to manage trust programs and provide
trust services to their members. An agreement between the Pacific
Regional Office and the Consortium was signed in 1998 that de-
fined the roles and responsibilities of the regional office as it relat-
ed to the Consortium tribes and a process for participation in the
Consortium. It created a BIA employee selection and evaluation
process, a funding process through the regional office, a joint over-
sight advisory council, a process for developing “measurable and
quantifiable trust management standards,” methods for resolving
disagreements and disputes, and, finally, a participatory process
for annual trust evaluation. These processes were further defined
in March of this year.

I am not suggesting that the BIA system remains status quo. But
the BIA today is not the BIA that existed when the breaches of
trust occurred that are the basis of the Cobell case. In many parts
of Indian country the BIA has evolved, as tribes have evolved, over
the past 30 years. This evolution has occurred because the Self-
Governance Act and the 1994 amendments to the Indian Self De-
termination Act provide flexibility in developing tribal budgets to
meet tribal priorities and give the BIA the flexibility to address
those budget requests with the limited funds that are provided.
Tribes then have the added flexibility of matching those funds with
tribal funds or other funds.
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The DOI trust reform proposal, however, appears to be in direct
opposition to this flexibility that has allowed for the development
of the most progressive reform of trust asset management to date
under self determination and self-governance. I cannot imagine
that any Member of Congress that supported the Trust Fund Man-
agement Reform Act of 1994 could have foreseen that the OST
would become a department with a $141-million budget and a pro-
jected $300-million budget next year, with trustee offices for every
region and agency, or that the OST would be allowed to take BIA
service dollars and personnel.

The successes resulting from the development of working rela-
tionships in California through compacting and contracting are suc-
cesses not unique to California either. We have discussed this pro-
posal with other tribes, including Salt River, Salish-Kootenai, and
Rocky Boy, each having demonstrated progressive leadership to ad-
dress trust issues. They have expressed their concern that their
unique agreements in their respective regions and the flexibility
needed to develop new proposals not be undermined by OST’s trust
reform proposals. Interior officials have often responded to us by
saying that we may be doing it right but the rest of Indian country
needs to be fixed.

But real trust reform solutions to date have come from Indian
Country and they have come when tribes take it upon themselves
to create their own solutions.

I implore the committee not to discard a flexible process that has
such a proven successful track record in a large part of Indian
country. Self determination and self-governance are measurably
very successful pieces of legislation that have achieved great things
in a relatively short period of thirty years. Tribes like the ones I
have mentioned stand at the door ready to take the next step for-
ward toward real social and economic independence. It would be a
disaster if Congress were to allow that door to be closed.

On behalf of the Consortium and other tribes in support of this
proposal, I ask you to consider creating a pilot project like the one
that started self-governance and allow tribes like the members of
the Consortium to continue to work with BIA to find their own so-
lutions regarding trust reform if, for no other reason, than to ana-
lyze the OST proposal against the success of self-determination and
self-governance. Included with my testimony is draft legislative
language that would create such a pilot project.

Thank you. I am happy to answer any questions.

[Prepared statement of Mr. Marshall appears in appendix.]

The CHAIRMAN. Thank you, Mr. Marshall.

Now we will go to Keller George.

STATEMENT OF KELLER GEORGE, PRESIDENT, UNITED
SOUTH AND EASTERN TRIBES [USET], NASHVILLE, TN

Mr. GEORGE. Thank you, Mr. Chairman. I appreciate the oppor-
tunity to come before you and testify on behalf of the United South
and Eastern Tribes. I am an old member and on the council at the
Oneida Indian Nation of New York and also serve as president of
United South and Eastern Tribes.

USET agrees that the trust and other functions need to be sepa-
rated. However, in the BIA reorganization structure, two competing
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organizations have developed—the OST and the BIA. They must
compete against each other for authority, resources, and man-
power. We believe that this struggle will always exist unless cer-
tain issues are addressed.

Tribes have made it clear that DOI should not use program dol-
lars to help fund the mistakes of the Administration. Tribes have
stressed that the BIA’s funding should not be diminished in order
to fund the trust efforts of the OST. The BIA is in dire straits and
must have additional funds in order to accomplish a truly success-
ful reorganization. Limited funding would be extremely detrimental
to the efficiency of the processes within the BIA’s new organization.

An attempt was made by the DOI and Tribal Trust Reform Task
Force to work through many of the current reorganization issues
and hold consultation meetings with these tribal leaders regarding
the suggestions of the task force. This has failed due to road blocks
in the negotiating process. I was a part of that task force and some
of the things that we worked out we agreed with, but when we
started talking about having standards and trust principles, it
seemed to all fall apart, and that was in December. The DOI offi-
cials have stated that they have consulted with the tribes on var-
ious reorganization issues that are being instituted. However, this
is not totally true. Consultation is not throwing out an idea into
Indian country, seeing a negative response, and moving forward
with the idea regardless. Consultation is listening to tribal con-
cerns and taking these comments into account.

Two main points tribes wanted addressed, the Under Secretary
position and trust principals, still, this remains untouched. Tribes
have stated from the beginning of the process that these two items
must be incorporated into any reorganization effort in order to es-
tablish a sense of accountability within the BIA. Tribes are still
waiting to see these very important priorities given attention.

It all comes down to the issue that the tribes must be re-engaged
if the reform process is going to be successful. Tribes are receiving
confusing information about the reorganization activities, which is
extremely frustrating. Tribes must be involved in the entire proc-
ess, not just shown the end product. We fear that without meaning-
ful consultation and clear information the new reorganization
structure will be perceived in the same negative light that has
plagued the BIA for years.

Trust principals. Recent Supreme Court decisions have concluded
that the Federal Government has avoided fiduciary trust respon-
sibility and operated with “bad faith” in its business relationships
with Indian tribes. The tribal leadership of the Trust Reform Task
Force made a concentrated effort to get DOI to incorporate a list
of general trust principals that could be used as reference points
for all trust activities. This suggestion was adamantly opposed by
DOI and members of the task force. Both the White Mountain
Apache and the Navajo Nation cases have had opinions written and
both reaffirm, now more than ever, the need for a standardized set
of trust principles.

Indian country should not be held at bay any longer by pending
cases in the Supreme Court. The time is now for the Federal Gov-
ernment and the Secretary of the Interior to be held accountable
for their trust responsibilities. It is critical that continuity and ac-
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countability be established as cornerstones of the reorganization ef-
fort. There can be no oversight of the trust relationship without a
standardized set of general trust principles in place. Indian country
must have a way to hold their trustees accountable for actions
taken that may be contrary to the advancement of Indian people.

Under the Under Secretary position, USET tribes have stressed
from the beginning of the reform process the need to have Indian
Affairs authority elevated to a secretary level within the Depart-
ment of the Interior. There is a strong need for an Under Secretary
of Indian Affairs position to be established in order to remedy the
ambivalent attitude toward Indian affairs that has been so appar-
ent within the DOI.

Through legislation, USET feels that the creation of an under
secretary could greatly benefit Indian people. Once again, USET
stresses trust principles and oversight must be part of the estab-
lishment of an Under Secretary for Indian Affairs. This is the only
way that Indian issues will receive the attention, resources, and re-
spect it deserves from the trust relationship.

Many hypotheses are circulating throughout Indian country as to
how the reorganization of the BIA will actually work. There has
been little direct discussion between the Federal Government and
tribal leaders regarding this level of reorganization despite re-
peated requests from Indian country. The new Department manual
once again is not clear as to all the multiple and complex relation-
ships expected at the regional level and below. The leaders are con-
fused and need clarification.

Some of the things that need clarification: Will there be trust of-
ficers at every regional office? Who will they answer to directly?
What will be their relationship with other BIA regional staff? What
will the relationship be like between the trust officers and BIA offi-
cials? Who will have final determination authority? These are the
types of questions the tribes need answered in order to understand
the complexity of the situation.

On the Cobell litigation, it is widely perceived as being the cata-
lyst which first sparked trust reform discussions and exposed gross
mismanagement of Indian trust assets by the Department of the
Interior and the BIA. USET recognizes the need of the Cobell
plaintiffs to seek resolution and obtain an adequate remedy at law.
The litigation, however, is reaching the dangerous point where the
court has threatened to appoint receivership over BIA and trust as-
sets. The plaintiffs have argued that while they appreciate tribal
input, Cobell is an individual Indian plaintiff's case. If receivership
is appointed, then it becomes everybody’s case. Receivership could
negatively affect numerous Indian programs and service delivery to
all tribes.

We believe that it is time to introduce legislation that will bring
a fair settlement to the ongoing litigation and to work with Con-
gress to develop a resolution of the case. Congress should appoint
a body of legal and financial scholars to recommend a fair and rea-
sonable settlement along with Indian input. The Cobell litigation is
a drain on the Federal Government and is depleting funding that
could go to other Indian programs or to enhance reorganization ef-
forts. We must get beyond Cobell in order to realize true and last-
ing reform.
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USET thanks you for this opportunity to testify before you today,
and we are prepared to answer any questions that you may have.

[Prepared testimony of Mr. George appears in appendix.]

The CHAIRMAN. Thank you, Mr. George.

We will go on now to the last testimony from Chairman Sangrey.

STATEMENT OF RICHARD SANGREY, ACTING CHAIRMAN,
INTERTRIBAL MONITORING ASSOCIATION, ALBUQUERQUE,
NM

Mr. SANGREY. Good afternoon, Mr. Chairman. Thank you for in-
viting ITMA to testify today. I request permission to submit my re-
marks for the record.

The CHAIRMAN. Your complete testimony will be included in the
record.

Mr. SANGREY. My name is Richard Sangrey. I am chairman of
ITMA. My written testimony has been submitted separately and
will discuss these issues in more detail.

ITMA’s primary objective in the trust reform process is the
strengthening of tribal sovereignty and tribal self-governance while
holding the U.S. Government to their fiduciary obligations in the
administration of the Indian trust. ITMA firmly believes these
principles can and do co-exist. We are working on a legislative pro-
posal to incorporate these principles in the trust reform process.
Before discussing our proposal, I will first address various aspects
of the Department’s plan.

The Department is rolling out its plan in stages, from defining
goals and objectives, to organizational realignment and changing of
management, to implementation of the trust re-engineering plan.
The trust re-engineering will be based on the “to be” and “as is”
studies, which includes input and participation from Indian coun-
try. ITMA’s Vice Chairman John Berrey has been very active on
this front, and we will be involved in the re-engineering process.

The Department has acknowledged that the Cobell v. Norton
case is the driving factor in the development of its plan. As such,
we believe that the Department has avoided tribal involvement and
tribal consultation. We also note that while the Department’s plan
recognizes a commitment to self-determination and self-governance,
it does not include any specific plans for tribes to assume more
management, control, or authority over the management of trust
resources. Most glaring is the lack of clear trust standards in the
plan. The plan only references the accounting requirements in the
1994 Trust Reform Act. The plan does not recognize Supreme
Court case law establishing enforceable trust standards.

The plan also lacks substance on addressing the fractionation
problem. The legacy of the Allotment Policy has created numerous
modern day trust problems. Any trust reform proposal must ad-
dress the fractionation problem.

The Department’s realignment and fiscal year 2004 budget re-
quest expands the authority of the Office of Special Trustee from
an oversight function to include operational duties of trust manage-
ment. This expansion raises questions about the effectiveness of
OST’s oversight role, and the need for concrete independent review
of its performance.
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By contrast, the plan places no emphasis on tribal resources
management. The enhancement of these programs are critical to
the entire trust reform process. Tribal resources, our land, timber,
oil, gas, coal, and other resources comprise the trust corpus. Prop-
erly managing these resources forms the basis of the trust. In this
regard, the Department’s plan and fiscal year 2004 budget request
ignores the importance of tribal resources management.

The Department’s plan also disregards the tribe’s continued re-
quest for a single line of authority at the local level for trust man-
agement programs. The plan proposes that OST will develop a re-
gional and agency presence to ensure that trust standards are fol-
lowed in the management of these assets. OST will also retain the
responsibility for financial asset management. This approach raises
concerns over the assignment of responsibilities between OST and
BIA and how disputes will be resolved between the agencies.

One of the largest concerns is the cost of the plan. The plan does
not address this issue and ITMA is adamant that Congress not
allow the Department to deplete funding from existing programs
and services to pay for its trust reform proposal.

ITMA supports the plan’s establishment of a trust training unit
within the OST reorganization. Training in the new BIA organiza-
tion is unclear. ITMA supports agency-wide trust training as part
of the overall trust reform.

The legislative proposal developed jointly by ITMA and NCAI,
along with our member tribes, addresses some of our key concerns.

Our approach would require the secretary to develop an inte-
grated land and resources recordation and title system as an imme-
diate step to focus on the fractionation problem. In addition, we be-
lieve the secretary should request more resources to make available
for tribes to consolidate land holdings on an allotment-by-allotment
basis. Tribal attempts to consolidate small fractionated interests
are not keeping pace with the current speed of the land fraction-
ation problem.

Our bill would establish general trust standards regarding the
management of trust funds and assets. Our approach accommo-
dates tribal participation in the development of standards particu-
lar to each reservation.

Our proposal creates a statutory framework to allow tribes to
manage tribal trust funds and assets. Our intent is to give tribal
governments greater control over management of trust funds and
resources. We believe that promoting tribal self-governance is con-
sistent with the trust responsibility the United States owes to
tribes. Our intent is to elevate the resource management needs of
our member tribes and to make sure the tribal resource manage-
ment plans receive adequate funding and attention.

A provision is included in our proposal making clear that the
Federal trust responsibility to the beneficiaries of the Indian trust
shall not be diminished. We are working on provisions specifying
the United States trust obligations, and trust oversight and compli-
ance issues.

ITMA appreciates the dialogue we have shared with committee
staff on our bill and we welcome further collaboration with the
committee. This concludes my remarks. Thank you.

[Prepared statement of Mr. Sangrey appears in appendix.]
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The CHAIRMAN. Thank you. I have about 30 questions. I have to
tell you, this thing gets more complicated and more difficult all
along. We have been working on it steadily for a couple of years
now and it seems like every avenue we explore we run into some
opposition or a brick wall. We just cannot seem to get all the play-
ers involved and going in the same direction to find some solution
to it. I know it is complicated, but, as several people have already
testified, including the Administration, it is getting worse, not bet-
ter, and it is going to get much more expensive.

I do not even know where to start with some of these questions
I have. So what I am going to do is put these in writing to you.
I will keep the record open longer than we normally do, we nor-
mally keep it open for about 2 weeks, but I will keep it open 4
weeks and would ask that you get back to us in writing because
some of these are rather complicated questions. If you could do
that, I would appreciate it.

With that, we will just go ahead and adjourn the hearing. Thank
you.

4 [Additional statements submitted for the record appear in appen-
ix.]

[Whereupon, at 12:10 pm, the committee was adjourned, to re-

convene at the call of the Chair.]






APPENDIX

ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM HAWAII,
VICE CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS

I want to thank my chairman for scheduling this hearing today, for everywhere
I have traveled in Indian country in recent days, there has been a keen interest ex-
pressed in the reorganization plan and what new responsibilities will now be dele-
gated to the Office of Special Trustee.

There are many detailed questions about this plan, for instance the role of the
trust officers at the local level—many of which we have sent to the Department as
part of this committee’s role in addressing the President’s request for Indian pro-
grams for fiscal year 2004.

We look forward today to developing a better understanding of the issues those
questions address.

I want to join the chairman in welcoming our old friend, Ross Swimmer, and the
assistant secretary, Ms. Martin, back to the committee.

PREPARED STATEMENT OF HON. KENT CONRAD, U.S. SENATOR FROM NORTH DAKOTA

Mr. Chairman, thank you for holding this important hearing on the reorganiza-
tion of the Bureau of Indian Affairs and Office of the Special Trustee.

Last year, the Department of the Interior and Indian leaders undertook a series
of meetings and consultations on trust management reform and restructuring in an
effort to develop an alternative to the ill-conceived Bureau of Indian Trust Assets
Management [BITAM] proposal. Unfortunately, those meetings ended abruptly and,
instead, the Department slipped its proposal under the door.

I am disappointed that the Department has not been forthright about keeping the
committee informed on this reorganization plan. Even though I am a member of this
committee, which has jurisdiction over this matter, I was not informed of the De-
partment’s December 4 reprogramming request for this effort or its subsequent ap-
proval on December 18. What is of even more concern to me is that the Indian lead-
ers on the joint tribal/DOI Task Force, who were heralded as the Department’s part-
ners in an effort to craft a solution to the trust management problem, were not in-
formed of it until it was nearly a done deal. Now we are faced with a reorganization
p}llan that is already in motion, leaving tribes with little opportunity to effect any
changes.

There have been more than 1 dozen attempts to reorganize the Bureau of Indian
Affairs over the years. I am not yet convinced that this latest attempt, which re-
packages and reshuffles positions and creates new lines of authority, will get at the
root of the problems in the management of the trust funds.

An important item that is missing in this reform discussion is one of the underly-
ing factors that contributes to the challenges in the trust management system—land
fractionalization. Let me just give you two examples that we have found on our res-
ervations in North Dakota. At the Standing Rock Reservation, one 320 acre tract
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of land has so many owners that the percentage ownership is only.0000025. If this
land was divided among the owners, each individual would be entitled to a piece
7.1 inches square. At Turtle Mountain Indian Reservation, one 7.5 acre tract of land
has so many owners with undivided interests that each person has a .0000192 per-
centage ownership in the tract; if divided, this would yield a land equivalent of 2.9
inches square. Until this problem is addressed, no reorganization plan will effect the
fundamental change that is needed in the trust management system.

Finally, I am concerned about the budget implications of this reorganization plan.
The Office of the Special Trustee is requesting an 82 percent increase in its budget
while other important programs for education, health care, and housing are being
cut or level funded. This reorganization effort cannot and must not come at the ex-
pense of the Government’s other trust obligations.

I recognize that the situation we face was not created overnight. For decades we
have seen evidence that the accounting and recordkeeping processes for these trust
accounts have been in disarray. It is my hope that as this reorganization moves for-
ward the Department will actively consulate with tribes. Consultation must be a key
element of the plan’s implementation. If it is not, I am afraid that this plan will
be doomed to failure.

Thank you again, Mr. Chairman, for holding this hearing.

PREPARED STATEMENT OF HON. ToM DASCHLE, U.S. SENATOR FROM SOUTH DAKOTA

Mr. Chairman, Mr. Vice Chairman and members of the committee, thank you for
holding this hearing on the Secretary of the Interior’s plan to reorganize the Bureau
of Indian Affairs and the Office of the Special Trustee.

This hearing is long overdue. Frankly, it is a hearing I had hoped could have been
held before the House and Senate Appropriations Committees approved the Sec-
retary’s reprogramming request, which they did late last year.

I don’t make that statement to be critical, but rather to echo the concerns of my
South Dakota tribal constituents who expressed to me their frustration upon learn-
ing that a reorganization of the Bureau of Indian Affairs [BIA] and the Office of
Special Trustee [OST] had been approved without a Congressional hearing or full
tribal input. They had been operating under the understanding that they would be
involved in the construction of a solution to the trust management problem, only
to discover that the Department officials and Appropriations committee staff cut an
“under the radar deal” to move forward without their fall partnership.

While executive, legislative, and judicial branch officials were discussing different
strategies for coming to closure on the trust management issue, one principle upon
which all parties had seemingly agreed was that the trust problem, which affects
tribal leaders and their members so significantly, must be resolved with the full in-
volvement of the Native American community. I was, therefore, both surprised and
disappointed to learn from South Dakota tribal leaders after the fact that, on De-
cember 4, the Department of the Interior had sent a reprogramming request to Con-
gress without the knowledge of tribal leadership.

I was also told that Deputy Secretary Steven Griles and other senior Interior De-
partment officials did not even raise the reprogramming request at its 2 day meet-
ing with the Trust Reform Task Force on December 16 and 17 until late on the sec-
ond day. Adding insult to injury, I understand that neither the membership of the
Senate Committee on Indian Affairs, nor the Senate leadership were informed that
a reprogramming request had been received and approved by the Appropriations
Committee.

Tribal leaders in my State believe strongly that the Department’s plan moves in
the wrong direction. Instead of integrating the trust and “non-trust” functions of the
Department, it separates the functions even further.

In terms of process, they ask what happened to the “consultation” that was so
trumpeted by Interior Department officials earlier in the year?

Mr. Chairman, Mr. Vice Chairman and members of the committee, I acknowledge
your sincere desire to solve the trust management problem in a way that ensures
that stakeholders receive what is due to them in a timely manner. And I greatly
appreciate the attention you are devoting to this matter. However, given the recent
history of the trust reform debate, I have no credible answer to tribal leaders’ la-
ment that the Department appears more interested in affecting the reaction of the
Court in the Cobell v. Norton lawsuit than in considering the opinion of Indian
country.

Since the Department formally unveiled its reorganization proposal 6 months ago,
numerous questions have been raised about exactly how this reorganization, which
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is currently being advanced administratively, will improve the present trust fund
management and accounting procedures.

What is the role and responsibilities of the trust officers who will be dispatched
throughout Indian country, and how will these positions relate to the local and re-
gional BIA offices?

Who has oversight over these positions, and what accountability mechanism is in
place to monitor their performance?

Will Indian preference apply to any new positions that are created by the reorga-
nization and the expansion of the Office of Special Trustee’s responsibilities?

Why is the reorganization effort affecting the Office of Indian Education Programs
when the court mandate affects only trust fund management reform?

Does the plan violate the BIA amendments to the Elementary and Secondary
Education Act reauthorization statute?

This list of questions is long and incomplete. Suffice it to say that there is much
more to be explained to my tribal constituents and to me than can be gleaned from
the 18 pages of organizational boxes that the Department has provided to explain
the rationale for their reorganization plan.

I think it is extremely important for this committee, and indeed the fall Senate,
to reflect on two central facts about the Indian trust debate as they consider this
proposed reorganization of the BIA and the OST.

First, residents of Indian country have been victimized by persistent mismanage-
ment of trust assets by the Federal Government for generations—through adminis-
trations of both political parties. Far too many families for far too long have been
denied trust assets to which they are entitled because of Federal mismanagement.
And this situation has adversely affected their quality of life.

Second, frustration with the Federal Government’s failure to come to grips with
this problem has not only lead to litigation [Cobell v. Norton], it has also solidified
the tribes’ determination to be part of the solution to the problem. Effective trust
management reform will remain an elusive goal if the tribes are not fall participants
in this exercise.

Mr. Chairman, Mr. Vice Chairman and members of the committee, the tribes un-
derstand that the Interior and Treasury Departments, the BIA, and Special Trustee
for American Indians must be their allies in the search for a solution, not independ-
ent actors balancing other agendas. The bottomline is that trust beneficiaries de-
serve trustees in whom they can have confidence to restore sound accounting prin-
ciples and integrity to the Federal Government’s management of trust assets.

Last year, Senator Tim Johnson and I worked with Senator John McCain on a
bipartisan alternative to the controversial proposal announced by Secretary Norton
in November 2001 to establish a new “Bureau of Indian Trust Asset Management”
[BITAM] within the Department of the Interior. Our effort featured the establish-
ment of a single line of authority within the Department of the Interior for trust
management, trust standards, and the option of co-beneficiary management of trust
assets, all principles I still believe make sense today.

Meanwhile, as BITAM drew a sharp negative reaction, Secretary Norton an-
nounced an aggressive outreach program designed to solicit input on trust reform
from Indian country. Regional meetings were held around the country with Indian
leaders and affected stakeholders, and emotions cooled. Yet, abruptly, last Fall, it
all came to a halt. Then, quietly, in mid-December, the phoenix rose from the ashes.

I clearly remember the resounding opposition expressed to me about BITAM 1
year ago, and the main elements of the case against that plan have been raised
about the current reorganization scheme. The proposal this committee is reviewing
today appears to be a reincarnation of BITAM, so I am interested to hear the De-
partment’s explanation of the differences between the two approaches, in substance
and in process.

In my opinion, this debate about the reorganization has been a distraction and
a side-show from the more fundamental challenge of providing a full and fair ac-
counting to Indian people, and ultimately payment of the money that is owed to
them and the Tribes.

Now that the Department has been given authorization to proceed administra-
tively with its reorganization plan, I hope the Department will submit to the Con-
gress a legislative proposal on how to address the underlying, substantive problem
that we have been wrestling with for far too long.

We still do not have a historical accounting, we still do not know if records exist,
and we still do not know how much the United States of America owes to Indian
people and to the Tribes. There has been no proposed mechanism to get to an ulti-
mate solution of this trust debacle. The United States of America continues to fail
Indian people every single day, and to compound the problem by its inaction.
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Finally, Mr. Chairman, Mr. Vice Chairman, and members of the committee, we
need to recognize the human dimension and consequences of trust mismanagement.
The lack of an accounting and payment of what is owed prevents the tribes from
addressing the very real human needs that we are all so painfully aware of in In-
dian country.

The bottomline is that the tribes do not have the resources they need to ade-
quately address health care, education, unemployment, infrastructure, and the full
range of socio-economic needs. The issue is not simply boxes on an organizational
chart, but lives that literally hang in the balance.

As you can see, I am thoroughly frustrated by this issue. The history of trust
management has been a travesty and, without a concerted effort to address the
issue, the future will not be any better. The United States has a fiduciary respon-
sibility to Indian country based on numerous treaty obligations. We must satisfy our
i)bligations. We must work together to craft a solution to the underlying trust prob-
em.

I look forward to working with all of my colleagues, the Administration, and rep-
resentatives of Indian country on this important challenge.

Thank you.

PREPARED STATEMENT OF JOHN BERREY, CHAIRMAN, QUAPAW TRIBE, OKLAHOMA AND
ViICE CHAIRMAN, INTER-TRIBAL MONITORING ASSOCIATION

Mr. Chairman and distinguished members of the committee thank you for the in-
vitation to speak to you today. My name is John Berrey, I am the chairman if the
Quapaw Tribe of Oklahoma and vice chairman of the Inter-Tribal Monitoring Asso-
ciation. I believe that my role today is to provide a perspective of the current reorga-
nization in light of my very active collaborative involvement in the “As Is” and “To
Be” re-engineering phases of Trust Reform. I want to make it clear that I have a
positive outlook, I am also engaged and I have committed much of my life to creat-
ing a better system. I am not a rock thrower; I am not negative, I don’t always agree
but I have been taught by my folks to help guide change with positive input and
hard work. I believe that Indian country is married for life with the DOI and the
only way to make it work is to work together.

What is “As Is”? The “As Is” project was last year’s documentation of current
Trust management business practices. I was on a team of dedicated folks that trav-
eled throughout Indian country interviewing over 1,000 hard working people who
provide Trust services to Native Americans and tribes at every level, every day. We
basically took a snapshot of how the DOI and some tribes are currently performing
Trust services. We identified in detail how they do their jobs and how the business
processes vary from region to region and agency to agency. That was tough work;
I was away from my family and tribe for 204 days but I met so many people who
are dedicated to the Native people that they serve. This detailed “As Is” work prod-
uct has provided us with a map and basis for the “To Be’ Trust re-engineering
project.

What is the “To Be” re-engineering? This current project will be the redesign of
the processes and work flows that make up much of the services provided by the
United States to Native Americans. This re-engineering will create a massive
change and I believe requires congressional oversight at each phase ensuring that
the trustee delegate, the DOI fulfills the trust responsibility of the United States
to the Native American Tribes and individuals. I am the leader of the tribal rep-
resentatives of which we have five members to this re-engineering team. We have
a great responsibility to not only participate in the development of these new proc-
esses giving our perspective, expertise and input but we have the added responsibil-
ity to inform Indian country of our progress and any impact these massive manage-
ment changes may have on daily life for the beneficiary. To date we have had sev-
eral meetings and we have really just begun the task. Re-engineering is not just
duct taping or cobbling a system together with baling wire; it is total analysis and
rebuilding where needed. It requires that we use our imagination to create as well
as an ability to extract the best practices identified in the “As Is” model and imple-
ment those practices in a redesigned beneficiary centric service delivery model.

Beneficiary centric Trust service is the mission of the tribal representatives and
the “To Be” team. I believe that beneficiary focus is a mission shared by tribes, Indi-
viduals as well as Secretary Norton, Deputy Secretary Griles, The Special Trustee
Chief Swimmer and his deputy Donna Erwin including all their respective employ-
ees. The definition of beneficiary in this context is: Tribes and Individuals, and not
just Individual Indian Money Account holders [IIM] but also the families that stand
behind those folks and the unborn future beneficiaries.
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So why reorganize before re-engineering? That is a question that many people
have asked me and I believe my answer may shed some light. Last year while docu-
menting the current DOI management it was very clear that the DOI had a sys-
temic problem causing much of the delays in: Trust service delivery. A single deci-
sion or individual did not create the problem but it was the result of a long evolu-
tionary process developed over time. The problem we identified was that the DOI
wears so many different hats and has so many conflicting responsibilities it often
has problems making critical and final decisions on a timely basis. The regional di-
rectors had developed over time a sort of autonomy that resembled small freedoms
and the central office was extremely disconnected with the needs of the regional
staffs as well as the Beneficiary. So, after 1 year of time consuming and difficult
but partially fruitful discussions with the Tribal Task Force, I believe that the DOI
decided to implement some necessary changes. Are the changes described and im-
plemented in the recently signed Department Manual going to help? I think in some
ways the answer is yes but I am not yet sure; there are so many issues that concern
me. What are the effects on the promotion of self-governance and self-determina-
tion? What are the effects at my agency that desperately needs resources? When is
the issue of lease compliance and enforcement going to result in action at the local
level? When can I get the backlogs in probates for my people caught up? When are
my fee-to-trust applications going to be signed? Without new Trust land my Tribe
is condemned to live in America’s largest EPA superfund site. When is the DOI
going to replace the old and worn LRIS system with TAAMS 1.49 so we can have
a consistent platform that we can transition from to a better systems architecture?
These are just a few concerns that I have and I commit to you that I will engage
with and work diligently with tribes, Individuals and the Department of the Interior
to address these issues and I will not throw rocks. We, tribal leaders, Individuals,
Congressional Representatives and the DOI must work together to not only create
a better system but to provide opportunities for our young people who may have an
interest in participation in the stewardship of Native America.

Thank you for this opportunity to, provide input and I also offer myself to the
committee and its members my help whenever asked.
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Testimony of Keller George
United South and Eastern Tribes, President
and
Member of the Oneida Indian Nation

Before the United States Senate
Committee on Indian Affairs
May 21, 2003

“Re-Organization of the Bureau of Indian Affairs”

Good morning Mr. Chairman and Honorable members of the Senate Committee on Indian
Affairs. Thank you for taking time to listen to testimony of tribal leaders regarding the re-
organization of the Bureau of Indian Affairs(BIA). My name is Keller George, and | am
appearing this morning on behalf of the United South and Eastern Tribes, Inc.(USET). | am
a member of the Oneida Indian Nation's Men’s Council and have served as USET’s
President for approximately eight years. As you know, USET is an inter-tribal organization
comprised of 24 federally-recognized Indian Tribes. USET is dedicated to assisting its
member tribes, through epitomizing the highest ideals of Indian leadership, in dealing
effectively with public policy issues and serving the broad needs of Indian people. USET
serves a population of approximately 60,000 Indian people in twelve different states.

The USET member Tribes feel strongly that they must work for the advancement of Indian
people while maintaining a strong sense of self-determination. Because of this strong belief,
USET has been actively involved in the Trust Reform and Re-organization efforts from the
very beginning. | served as a representative of the USET Tribes, along with James T.
Martin, USET Executive Director and Peter Schultz, Vice-Chairman of the Mohegan Tribe of
Connecticut, on the initial DOV Tribal Trust Reform Task Force. | believe that the
experience gained through this process has produced valuable knowledge that can be used
by all parties to forge the Bureau of Indian Affairs into an agency that operates more
efficiently.

USET spent many hours analyzing the various issues of re-organization and trust reform in
an effort to provide insight and tribal perspective on the changes that are currently taking
place and those that are forecast in the years to come. As a result of our analysis and
research, we will address six areas of concern in our testimony today: Reform versus
General Operation, Consultation with Tribes, Incorporation of Trust Principles, Creation of
an Under-Secretary, Regional Level Re-organization relationships, and Continuing
Litigation.
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Reform/Re-Organization vs. General BIA Operation

The first issue that has becomne a byproduct of the reform process is the struggle between
the establishment of an organization that upholds the fiduciary trust responsibility on the one
hand, while maintaining general operations on the other. This internal struggle has become
obvious in the past several months as the re-organization process has been pushed into its
initial phase. USET agrees that trust and other functions need to be separated, however, in

~aw -

the BiA’s re-organization structure two competing organizations have deveioped.” The OST
and the BIA must compete against each other for authority, resources, and manpower.
This struggle will always exist unless certain issues are addressed.

From the beginning of the Trust Reform process, Tribes have made it clear that the DOI
should not use program dollars to help fund the mistakes of the Administration. Tribes have
stressed that the BIA’s funding should not be diminished in order to fund the trust efforts of
the OST. The BlA is in dire straits and must have additional funds in order to accomplish a
truly successful re-organization. USET tribes fear that the majority of trust funding will be
directed to the OST where the BIA will have to request the use of funds for trust activities.
This makes the BIA subordinate to the funding needs of another organization and the
employees of the BIA dependant upon two sources of direction for performing tasks. This
could be extremely detrimental to the efficiency of processes within the BIA’s new
organization.

USET is committed to trust reform and the much needed re-organization of the Bureau of
Indian Affairs. The mismanagement and trust issues are escalating problems that must be
dealt with immediately for the sake of future generations. The Land Consolidation and
Fractionation problems alone, if solved today, would take years to organize and properly
manage. There are numerous unmet needs in Indian country in addition to Trust Reform
which cannot be ighored. Programs such as Law Enforcement, Welfare, Social Services,
and Education should not be “taxed” in order to pay for the mismanagement of the federal
govermnment’s trust responsibility to tribes. New funding must be provided to the BIA for this
re-organization process, while other programs should operate as intended without
interference from budget restraints due to re-organization.

Consultation with Tribes

An attempt was made by the DOI/Tribal Trust Reform Task Force to work through many of
the current re-organization issues and hold consultation meetings with tribal leaders
regarding suggestions from the Task Force. This has since failed due to “road blocks” in
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the negotiating process. The DO officials have stated that they have consulted with the
tribes on the various re-organization issues that are being instituted, however, this is not
totally true. Consultation is not throwing an idea out info Indian country, seeing a negative
response, and moving forward with the idea regardless. Consultation is listening to tribal
concerns and taking those comments into account. Lately the DOl has made consultation
into a mere ritual they must go through in order to push the DOV's agenda. Negotiation is an
essential part of consultation and while you may not be able to please everyone, the
majority opinion should prevail in the end.

Some aspects of the re-organization efforts do reflect tribal views, but the two main points
tribes wanted addressed, the Under-Secretary position and Trust Principals, remain
untouched. Tribes stated from the beginning of the process that these two items must be
incorporated into any re-organization efforts in order to establish a sense of accountability
within the BIA. Tribes are still waiting to see these very important priorities given attention.

It alf comes down fo the issue that the Tribes must be re-engaged if the reform process is
going to be successful. Tribes are receiving ambiguous and confusing information about
the re-organization activities, which is extremely frustrating. Tribes must be involved in the
entire process, not just shown the end product. The Department of the Interior and Bureau
of Indian Affairs are not holding to their policy of meaningful consultation with tribes. We
fear that without consultation and clear information the new re-organized structure will be
perceived in the same negative light that has plagued the BIA for years.

Trust Principles

Recent Supreme Court decisions have concluded that the federal government has avoided
fiduciary trust responsibilities and operated with “bad-faith” in its business relationships with
Indian tribes. In United States v. Navajo Nation, the Supreme Court stated that the
Mitchell I and Mitchell IT analysis must focus on a specific right-creating or duty-imposing
statute or regulation. In this case, the Court held against imposing a trust obligation on the
Government. It reasoned that the existence of a trust relationship alone is not sufficient to
support a claim for damages under the Indian Tucker Act (28 U.S.C. §1505). Conversely, in
United States v. White Mountain Apache, the Court acknowledged the statute at issue did
not expressly subject the Government to fiduciary duties of a trustee. Nonetheless, the
Court determined that the Fort Apache property was expressly subject to a trust. In so
doing, the Court drew a “fair inference” to find an obligation on the part of the Government
to preserve the property as a trustee, and determined that its breach of trust was
enforceable by damages.
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From these cases, we have learned that unless a statute or regulation imposes a specific
fiduciary obligation on the part of the Government toward fribes and their resources, the
Court will look unfavorably on the imposition of such a duty. We have also leamed that trust
principals must be clearly defined in order for the Government to be held accountable for a
breach of trust duties. In a sense, Indian country was fortunate that the Court felt compelled
to infer a trust obligation in the White Mountain Apache decision; Indian country was not so
lucky in Navajo Nation. The dichotomy of rationales created by these decisions indicates
that without clear guidelines and definition of trust principles, the Court will continue to
infer—or ignore as the case may be-the Government's fiduciary responsibility towards Indian
tribes. Indian tribes must be allowed to hold their trustee accountable for mismanagement
of their resources. We must begin by defining trust principles that create consistency in
application across all frust activities. Tribes should no longer be forces to find remedy
through the courts.

The tribal leadership of the Trust Reform Task Force made a concerted effort to get the DOI
to incorporate a list of general Trust Principles, that could be used as a reference point for
all trust activity, into the re-organization efforts. This suggestion was adamantly opposed by
the DOI members of the Task Force, as they wanted to wait until the Supreme Court had
provided decisions in both White Mountain Apache and Navajo Nation. These two cases
have had opinions written and both re-affirm, now more than ever, the need for a
standardized set of frust principles.

Indian country should not be held at bay any longer by pending cases in the Supreme
Court. The time is now for the federal government and the Secretary of the Interior to be
held accountable for their trust responsibility. it is critical that continuity and accountability
be established as a cornerstone of the re-organization efforts. There can be no oversight of
the trust relationship without a standardized set of general trust principles in place. Indian
country must have a way to hold their trustee accountable for actions taken that may be
contrary to the advancement of Indian people.

Under-Secretary Position

USET tribes have stressed from the beginning of the reform process the need to have
Indian Affairs authority elevated o a Secretariat Level within the Department of Interior
(DOI). Many tribes feel that the DOI overlooks the needs of the BIA , consequently tribal
issues are pushed to the bottom of the list of DOI priorities. There is a strong need for an
Under-Secretary of Indian Affairs position to be established in order to remedy the
ambivalent attitude toward Indian affairs that has been so apparent within the DOI.
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Through legislation, USET feels that the creation of an Under-Secretary could greatly
benefit Indian people. Both tribal leaders and federal officials on the Trust Reform Task
Force reached general consensus on creation of the new position. This common ground
shows that both Indian country and the administration support the elevation of Indian affairs
within the Administration. Tribes envision the Under-Secretary as having direct contact with
the Secretary of the Department of the Interior regarding all Indian issues, as well as
exercising authority over other bureaus within the DOI in regard to their Indian trust
responsibilities. Currently other DOl bureaus report to the Secretary of the Interior and there
is litle communication or collaboration among the different bureaus regarding Indian trust
issues. Itis vitally important that all bureaus understand the importance of the federal
government's trust obligation. An Under-Secretary could instill this trust responsibility across
the bureaus and within the BIA, whereas the Assistant Secretary of Indian Affairs does not
have any authority over other bureaus. This is the most direct way to ensure that Indian
issues receive the attention, resources, and respect they deserve and to assure successful
trust reform.

Regional Level Re-Organization

Many hypothesis are circulating throughout Indian country as to how the regional re-
organization of the Bureau of Indian Affairs will actually work. There has been little direct
discussion between the federal government and fribal leaders regarding this level of re-
organization despite repeated requests from Indian country. The new Department Manual
once again is unclear as to all of the multiple and complex relationships expected at the
regional level and below. Tribal leaders are confused and need clarification. Will there be
Trust Officers at every regional office? Who will they answer to directly? What will be their
relationship with other BIA regional staff? What will the relationship be like between the
Trust Officers and BIA officials? Who will have final determination authority? These are the
types of questions that Tribes need answered in order to understand the complexity of the
situation.

USET has spent countless hours analyzing the new Department Manual, the Cobell reports
to the court, and the relationships between OST employees and BiA employees. USET
believes these regional position interactions are based on an oversight (OST employees)
and work product (BIA employees) relationship. The BIA employees at the regional level
should be responsible for service delivery to the tribes, while the OST Trust Officers should
be responsible for ensuring the trust responsibilities of the federal government are upheld.
Trust positions should also be able to provide beneficiaries with resources concerning frust
issues and look into any complaints of mismanagement by the BIA.
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Furthermore, there is confusion as to how the OST Trust Officers will perform these
oversight functions. In past discussions, the idea of Memorandums of Agreement (MOA)
between the OST and the BIA were suggested. These MOA's would allow the BIA regional
and agency level offices to “contract” the trust responsibility from the OST. The OST would
then be free to focus totally on the oversight issues of ensuring that trust obligations are
upheld by the BIA. If there are going to be two “stovepipe” organizations established to
handle trust, one must be in charge of the implementation while the other organization must
focus on oversight and standards of service.

These interactive relationships as described are merely speculative and based on USET’s
analysis of the DOI Department Manual. There are many grey areas in the Department
Manual that need further clarification. However, if USET's analysis is correct, the new
structure could be a viable tool to reaching greater efficiency within the BIA.

Continuing Litigation

The Cobell litigation is widely perceived as being the catalyst which first sparked frust
reform discussions and exposed the gross mismanagement of Indian Trust Assets by the
Department of the Interior and the Bureau of Indian Affairs. USET recognizes the need for
the Cobell plaintiffs to seek resolution and obtain an adequate remedy at law. The litigation,
however, is reaching and dangerous point where the court has threatened to appoint
receivership over the BIA and trust assets. The plaintiffs have argued that while they
appreciate fribal input, Cobell is an Individual Indian Plaintiff's case. If a receivership is
appointed, it becomes everyone's case. Receivership could negatively affect numerous
Indian programs and service delivery to all tribes.

The Cobell case is also making members of Congress impatient and less likely to have an
open ear regarding other Indian issues. Even if the Cobell case is decided in favor of the
plaintiffs, Congress does not have the money to award the large settiement that is due
them. A large award to the plaintiffs will inevitability hurt the rest of Indian country during
these hard economic and budget restricted times. It is time to introduce legislation that wilt
bring a fair settlement to the ongoing litigation. USET is in favor of looking at possible
settlement legislation and working with Congress to develop a resolution to the case. The
Cobell litigation is a drain on the federal government and is depleting funding that could go
to other Indian programs or to enhance the re-organization effort. We must get beyond
Cobell in order to realize true and lasting trust reform.

Page 6
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Conclusion

USET Tribes support reform and understand that re-organization is necessary to get the
Bureau of Indian Affairs in line with its fiduciary responsibilities. Many tribes feel like efforts
to this point have been futile and the DOI is moving forward with their own agenda. USET
recognizes the urgent need for tribes to be actively engaged in the reform and re-
organization processes. Future generations of Indian people are depending on tribal
leaders to take a stand and approach reform with a united voice. It is time to have that
voice heard through legislation being developed and frue consultation with the
administration. The process has become stagnate over the past several months, but now is
the time for Tribes to be active and involved.

In closing, I would like to emphasize the great importance of proper trustee accountability
and the federal trust obligation. Efficiently operated trust programs could benefit Indian
country greatly, but we all know the chaos that a poorly operated trust system can produce
in Indian country. Indian people have given so much to the federal government based on
the promise of adequate management of assets through the Trustee relationship. That
relationship has been severely damaged, and must be mended.

Mr. Chairman and Honorable Committee Members, USET stands ready to assist in the
processes of mending the relationship, establishing accountability of trust, and re-
organization of the BIA. USET tribes have the experience and knowledge to work through
these issues, all we need is someone to tap into those valuable resources. Thank you for
taking the time to listen to tribal comments and take them into consideration. USET looks
forward to working with Congress to reach lasting solutions and | would be pleased to
answer any questions you may have regarding the USET testimony.

Page 7
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Introduction

Chairman Campbell, Vice-Chairman Inouye, and members of the Committee, I thank you for your
invitation to testify today on the proposed reorganization of the Bureau of Indian Affairs. On
behalf of the members of the National Congress of American Indians, I would like to express our
appreciation to this committee for its commitment to Indian people and to upholding the trust and
treaty responsibilities of the federal government.

1 want to emphasize to the members of this Committee that tribal leaders understand better than
anyone that the Bureau of Indian Affairs needs to change, that it has significant difficulty in
fulfilling its responsibilities in management of trust funds, and that some of the problems relate to
the way that the Bureau is organized. We want to see successful change and improvement in the
way the BIA does business.

We are not opposed to reorganization per se, we simply want to do it right. We cannot afford to
squander the opportunity we have before us.

In our view, effective organizational change to effectuate trust reform must contain three essential
elements:

(1) Standards and Accountability—a clear definition of core business processes accompanied
by meaningful standards for performance and mechanisms to ensure accountability

(2) Locally Responsive Systems—implementation details that fit specific contexts of service
delivery at the regional and local levels where tribal governments interact with the
Department

(3) Continuing Consultation—an effective and efficient means for on-going tribal involvement
in establishing the direction, substance, and form of organizational structures and processes
involving trust administration.

These elements are lacking in the current proposal of the Department of Interior (DOI) for
reorganizing the BIA.

The organizational charts which accompanied the DOI’s plan show the establishment of newly
created Trust Officers, potentially placed at every BIA local Agency Office. These Trust Officers
are to be funded under the Administration’s budget request for FY2004 for a significant initiative
to increase funding for trust management within the Office of Special Trustee (OST). OST would
receive a $123 million increase — to $275 million — which is partially offset by a $63 million cut to
the BIA Construction and an $8 million cut to Indian Water and Claims Settlements.

Of BIA Construction accounts, Education Construction will lose $32 million—despite a terrible
backlog of new school construction needs that everyone agrees must be addressed. Tribal leaders
have repeatedly emphasized that funding needed to correct problems and inefficiencies in DOI
trust management must not come from existing BIA programs or administrative monies. It is
critical that the DOI request additional funding from Congress to correct the internal problems
created through administrative mistakes rather than depleting existing, insufficient BIA program
dollars for these purposes. Increased funding for trust reform has the potential to be money well
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spent—but it is an empty promise if it comes at the costs of diminished capacity to deliver services
to tribal communities, and is implemented without clear standards for federal accountability, a
plan to put the money at the local level where it is most needed, and consultation with the tribes
and individuals whose accounts are at stake.

We are extremely concerned that the lack of definition of the responsibilities and authorities of
new OST offices will cause serious conflicts with the functions performed by the BIA Agency
Superintendents and/or Indian tribes. The authority and role of the proposed Trust Officers need
much more explanation. Moreover, we believe that the funding and staff needs to flow directly to
the agency and regional levels—not just to new Trust Officers—to address long-standing
personnel shortages needed to fully carry out the trust responsibility of the United States. Before
DOI begins the process of establishing an entire new mini-bureaucracy, the financial and
management impact of such an action must be thoroughly examined by the Congress and by
affected tribal governments.

We believe that any attempt by DOI to implement its proposed reorganization without addressing
the three essential elements we have identified above for trust administration will prove to be ill-
advised, premature, and ultimately disastrous. We fear that the DOI is on the verge of repeating
the classic mistake that has ruined the majority of its efforts to reform trust administration in the
past —a small group of executives get together and simply draw up a new organizational chart.
The preoccupation with moving or creating boxes on a chart is the antithesis of how effective
organizational change can and should be brought about.

We firmly believe that this reorganization is putting the cart before the horse. Organizational
structures must be aligned with specific business processes and they must be designed to function
within a system where services are provided by the DOI and tribal governments. DOI has not yet
figured out its new business processes. Millions of dollars have been invested in an “As-Is” study
of trust services, but the Department has only just begun to undertake the critical “To-Be” phase of
reengineering the business processes of trust management. By implementing a new organizational
plan prematurely, DOI is running a great risk of ignoring the findings of its own study and wasting
the valuable resources that the agency and tribes have already dedicated to understanding systemic
problems.

Reorganization should only come after the new business processes have been identified and
remedies devised through a collaborative process involving both BIA employees and tribal
leadership. We must include the input of tribes and BIA employees so that the great numbers of
people who must implement changes in trust administration understand and support necessary
reforms. Only then, as a final step, can we design an organizational chart to carry out the
functions of trust management without creating conflicting lines of authority throughout Indian
country. The history of trust reform is filled with failed efforts that did not go to the heart of the
problem and do the detailed, hard work necessary to fix a large and often dysfunctional system.

At this time, Congress should prevent the DOI from proceeding with its proposed reorganization
plan and focus instead on funding land consolidation that will in time reduce the cost of trust
administration, and on developing good systems for the core trust business processes: land title,
leasing and accounting. Without adequate land title, leasing and accounting systems,
reorganization, especially as proposed by DOI, does little to effectuate true trust reform and the
cost of reform of trust administration will continue to escalate.
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Land Consolidation

Addressing fractionation is critical to improving the management of trust assets. Fractionation
promises to greatly exacerbate problems that currently plague the DOI’s efforts to fulfill its trust
responsibilities, diminish the ability to productively use and manage trust resources, and threaten
the capacity of tribes to provide secure political and economic homelands for their members. If
allowed to continue unabated, fractionation will eventually overwhelm systems for trust
administration and exact enormous costs for both the Administration and tribal communities.

Reduction of fractional interests will increase the likelihood of more productive economic use of
the land, reduce record keeping and large numbers of small dollar financial transactions, and
decrease the number of interests subject to probate. Management of this huge number of small
ownership interests has created an enormous workload problem at the BIA. Given this, we do not
understand why the FY2004 Administration request proposes a $123 million increase for OST, but
only a $13 million increase (to total funding of only $21 million) for the land consolidation
program. Congress needs to put funding directly on the problem, and we believe that an
investment in land consolidation will pay much bigger dividends than most any other “fix™ to the
trust system, including reorganizing the BIA.

Core Business Systems - What are We Trying to Fix?

Over the decades, Indian tribes have witnessed a multitude of trust reform initiatives,
reorganizations, plans, meetings, summits, work groups, task forces, computer systems, software,
outsourcing contracts, and other efforts to fix the problems with management of Indian trust funds.
To date, none of these efforts have proven successful. The DOI has failed to correct fundamental
deficiencies in core systems that are the essential to trust funds accounting and trust resource
management. NCAI believes that this Congress should focus its oversight efforts on these core
systems to ensure that reform efforts meet requirements for fiduciary trust fund administration.

Indian trust fund administration requires accountability in three core systems that comprise the
trust business cycle: 1) Title; 2) Leases/Sales; and 3) Accounting. These core systems must be
accurate and integrated, timely, and be subject to credible standards and oversight.! Pursuant to
the 1994 American Indian Trust Funds Management Reform Act, these are exactly the systems
that the Special Trustee should address. The Secretary must be able to provide to the beneficiaries
an accurate and timely statement of the source, type and status of the funds; the beginning balance;
gains and losses; receipts and disbursements; and the ending balance. 25 U.S.C. § 4011.
Correcting the DOT's performance in these core functions will also require the DOI to employ
sufﬁcizent personnel, provide staff with proper training, and support their activities with adequate
funds.

Title - The title and ownership system is the most fundamental aspect of the trust system.
DOI cannot accurately collect and distribute trust funds if it does not have correct information
about the owners of the trust assets. This is the starting point for any effort to fix the trust system.

! The DOT acknowledges that the poor quality of title and realty information is caused "by a lack of standards and
quality control and a lack of integrated systems.” DOI Plan at 31.
2 The DOLPlan acknowledges that "the persennel resources are inadequate to address the current workload." (DOL-- --
Plan at 38).
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Maintaining accurate ownership information is made exceedingly difficult by the ever-expanding
fractionated ownership of lands divided and redivided among heirs. Today, there are
approximately four million owner interests in the 10 million acres of individually-owned trust
lands, and these four million interests could expand to 11 million interests by 2030. Moreover,
there are an estimated 1.4 million fractional interests of 2 percent or less involving 58,000 tracks
of individually-owned trust and restricted lands. There are now single pieces of property with
ownership interests that are less than 0.000002 percent of the whole interest.

Currently, the BIA is using ten different title systems in the various Land Title Record Offices
around the country, both manual and electronic. These systems contain overlapping and
inconsistent information. The systems are largely "stand alone" in that they do not automatically
reconcile the ownership information in the agency offices, in tribal records, or in the lease
distribution records that are used for daily operations. Because records management standards and
quality control procedures are lacking, there is no assurance that title records are accurate. These
inaccuracies result in incorrect distribution of proceeds from trust resources, questions regarding
the validity of trust resource transactions, and the necessity to repeatedly perform administrative
procedures such as probate.

Consequently, a large backlog of corrections has developed in many of the title offices, and this
has compounded the delays in probate, leasing, mortgages, and other trust transactions that rely on
title and ownership information. In turn, each of these delays compounds the errors in the
distribution of trust funds. See, Draft As-Is Model Preliminary Findings, Electronic Data Systems,
December 20, 2002. Cleaning up the ownership information and implementing an effective title
system that is integrated with the leasing and accounting systems is a primary need for the Indian
trust system. NCAI encourages this Congress to ensure that expeditious reforms are made to the
title system. The reorganization proposal, which is focused on developing oversight capacity at
OST, appears to do little to address this most fundamental problem at the BIA.

Leasing — Most Indian trust transactions take the form of a lease of the surface or
subsurface of an allotment, permits to allow the lessee to conduct certain activities in return for a
fee, or a contract for the sale of natural resources such as timber or oil. Although leasing records
are vital to ensure accurate collection of rents or royalties, there are no consistent procedures or
fully integrated systems for capturing this information or for accurately identifying an inventory of
trust assets. Currently, BIA has no standard accounts receivable system and many offices have no
systems to monitor or enforce compliance, or to verify and reconcile the quantity and value of
natural resources extracted with payments received. The accounting system most often begins
with the receipt of a check that is assumed to be accurate and timely. Implementing an effective
lease recording system that is integrated with the title and accounting systems is a primary need
for the Indian trust system, but the BIA has only recently begun to investigate possible
technologies for this effort. NCAI urges Congress to ensure that the information management and
administrative systems put in place are organized to provide accurate and timely information
regarding the trust resource transactions that produce the income that is deposited into trust fund
accounts.

3 Another problem is the backlog of probate determinations. The process of ascertaining the multiple owners of an
allotment is often delayed for years — sometimes seven years or more — by the scandalously backed-up Indian Probate
Office. This is one phase of the accounting process in desperate need of reform.
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Accounting - The 1994 Act requires the Secretary to account for "the daily and annual
balance of all funds held in trust by the United States for the benefit of an Indian tribe or an
individual Indian ... ." 25 U.S.C. § 4011. The DOI needs to develop accounting systems that will
integrate and verify information from one function into another (from title to leasing to
accounting). The DOI should also set out what oversight capabilities are planned into the system
(verification and audit) as well as a plan for document retention and ease of access to facilitate
audit and internal verification procedures. Furthermore, the DOI system needs a built-in cross-
check between BIA entries to its control account and Treasury's entries to its control account.
This system should automatically produce a daily exception list that would be examined and
remedied in a timely manner.

By its own representations, the Government makes clear that it still lacks a cohesive, integrated
strategy for fulfilling this fiduciary duty to accurately account for trust funds balances. Rather
than focusing attention and energy on a reorganization, Congress should ensure that DOI develops
the core trust systems — title, leasing and accounting — to ensure that those systems provide
accurate information regarding the trust corpus as well as trust resource transactions that produce
income that is deposited into trust funds on behalf of individual and tribal beneficiaries. Once
these processes have been developed, an organizational structure can be developed to ensure their
proper implementation.

Accountability and Standards

It is well known that DOI has mismanaged the Indian trust for decades. The real question for
Congress is why decades of reform efforts have produced so little change in DOI’s willingness to
take corrective actions, to reconcile accounts, and to put adequate accounting and auditing
procedures and policies in place.

The real answer to this is that the DOI and the Department of Justice have always viewed their
primary role as ensuring that the U.S. is not held liable for its failure to properly administer trust
assets. For this reason, they have never been willing to put any standards into regulations to
govern the management of Indian trust assets, and the lack of standards has consistently
undermined any effort to take corrective action on trust reform. What is needed is a clear signal
from Congress to create a new culture of transparency and accountability for Indian trust
management. Once the DOI understands that mismanagement will no longer be tolerated, the
system will change and true reform will begin. In effect, the DOI is acting as a bank for Indian
trust funds -- and just like every other bank in the U.S., the DOI must be subject to standards and
accountability.

Beyond the issue of reorganization, we believe that it is critical for Congress to substantively
address the underlying issues of transparency and accountability in fixing the trust system. We
would greatly encourage the Committee to take up trust reform legislation that would hold the
DOI to the ordinary standards of a trustee, and we would be pleased to work with you in
developing that legislation.
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Reorganization of the Bureau of Indian Affairs

Tribal leaders very much agree with the goal of the proposed reorganization to ensure
accountability for trust management throughout all operational levels. However we have a great
concern that a "stove piped” reorganization, such as the current proposal, will sharply separate the
ability to make decisions on trust resource management and trust services at the local level, and
will put an unbearable level of bureaucracy into a system that is already overloaded with
bureaucratic requirements. In short, tribal leaders want to ensure that decision-making and
resources are placed at the local level. Tribes believe that the Department must maintain a single
point of decision making authority at the local level to deal with issues that cut across both trust
resource management and other trust services.

Reservations are active, developing communities that are very dependent on trust property, and
need decisions made on routine matters at the local level in a reasonable time frame. For example,
all of the major infrastructure activities like housing, roads, irrigation, drinking water, telephone
service, etc. take place on trust land. There are also quite a number of important daily relationships
at the local level regarding the provision of social services to elders and minors, and the
management of their IIM accounts. Social workers, medical professionals and Superintendents
work together to set up restricted accounts and approved spending plans for the protection of their
trust funds. BIA and tribal law enforcement also must regularly deal with activities that take place
on trust lands, deal with trust resources, or relate specifically to leasing activities. Examples of
such circumstances include problems of trespassing cattle and the remedies under a grazing lease
for impoundment or fees, timber theft and timber leases, violations of irrigation and water rights,
eviction of a tenant for nonpayment on a lease, etc.

All of these types of decisions require strong coordination and decision making at the local level
on matters that affect both a trust resource interest and the broader trust responsibility to provide
services. These make up the routine kinds of decisions local BIA officials make that often never
reach the central office level.

Imagine having to get central office approval every time there is a disagreement over a housing
lease approval or construction of an irrigation ditch — this is something tribes don’t want and we
don’t think the DOI wants either. Central office decisions take a long time — and this means more
business deals go stale, more financing dries up, projects don't move forward, and the cycle of
missed opportunities for Indian country is badly exacerbated.

We believe that trust reform reorganization can be effective in improving administrative
accountability while still allowing for local decision making on routine matters that cut
across trust resource management and trust services. We generally agree with the DOI that
it would be valuable to group the trust funds management and the trust resource
management activities at the local level, with clear lines of responsibility and staffing.
However, we do not believe that the individuals responsible for these functions should be
under a separate administrative authority from the staff responsible for performing other
trust services. Rather, the BIA Regional and Agency office authorities should remain as
the primary focal point of contact with individual tribes, preserving local control of
functions and programs to support tribal self-determination. Accountability is not going to
be assured through any organizational structure, but we believe it can be achieved in part
with the following improvements:
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Identification of duties

Adequate funding, staffing and training to perform those duties
Policies, procedures, standards

Internal controls

External audits (performance and financial)

Transparency (basis for decisions is clearly stated and evident)
Adequate staff training with performance standards

Focus on responsiveness to beneficiaries

DOI/BIA staff committed to change and improvement of trust activities

In broad terms, tribal leaders have supported the idea of creating a structure that would
have three major operational divisions under the Assistant Secretary for Indian Affairs: 1)
Trust Funds and Trust Resources Management; 2) Trust Services (such as law
enforcement, social services, roads, etc.); and 3) Indian Education. An administrative
services section to handle such functions as budget, personnel and information systems
would support these three divisions. Central office functions within these divisions could
include: (1) the establishment of standards, procedures, protocols, internal controls for
accountability, and program priorities; (2) delegations of authority to regional offices; (3)
technical assistance; (4) reporting and troubleshooting; and (5) development of budgetary
needs. The tribal leaders who participated in a Trust Reform Task Force with DOI
suggested that the Office of Trust Funds Management and other offices, which are
currently or prospectively under the administrative control of the OST, would be phased
back into the BIA in order to have integrated beneficiary services. This is essential to
maintain accountability; by having these offices report to the OST, the OST is placed in
the tenuous and untenable position of overseeing itself.

Continuing Involvement of Tribal Gevernments

Tribal governments must be substantively and continuously involved in trust reform efforts,
working in partnership with Congress and the Administration. Trust Administration goes to the
heart of government-to-government relationships and to the capacity of tribal governments to
exercise their sovereign powers and ensure that the rights and interests of its members are
protected and well served. Tribal governments have a great deal at stake in developing effective
mechanisms for trust administration within unique political-legal-economic relationships with the
United States. We urge Congress to make every effort to ensure that tribes are “at the table” when
critical decisions regarding trust reform are being made.

Conclusion

On behalf of NCAI, I would like to thank the members of the Committee for all of the hard work
that they and their staffs have put into the trust reform effort. If we maintain a serious level of
effort and commitment by Congress, the Administration, and Tribal Governments to work
collaboratively together to make informed, strategic decisions on key policies and priorities, we
can provide the guidance necessary to bring about true reform in trust administration.
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Indian Country. The Guidiville Rancheria was terminated by the California Rancheria
Termination Act in 1960 and had to regain recognition through = lawsuit against the United
States in 1991, Since then, the Tribe has been able to reestablish a fraction of its original land
base using HUD Block Grants funds in 1999. For Hoopa, the Tribe spent millions of dollars in
over 30 years of litigation with the United States. In 1998, the Tribe became one of the first
Self-Governance Tribes and assumed control over most of the BIA and IHS activities by 1993.

Of the Karuk Tribe’s ancestral homeland of 1.2 million acres, it has 621 actes in trust today, ali
of which it had to purchase with its own funds. The tribe entered into its Self-Governance
agreements in 1996 and today operates most BIA and IS programs. The Redding Rancheria,
which the BIA reported consisted of five houses {one burnt out) and twenty-five residents in
1958, also had s federal recognition stripped away under the California Rencheria Termination
Act. In 1983, the Tribe’s federal recognition was restored by legal action and its government
reestablished in 1985, Today, Redding Rancheria has re-acquired 87 acres of its homeland using
mainly its own funds, is contracting most of the BIA and IHS programs and is a significant
employment and business provider for the Northern California area through its gaming and
governmental operations. For the Yurok Tribe, after undergoing decades of legal, political and
economic struggles, the Tribe’s government was established through an Act of Congress in 1988,
Now, the Yurok Tribal Government has over 170 employees who carry out services for over $15
million in anmual budgets for its people, and has developed several management and
governmental agreements with Federal, State and local agencies.

In spite of this, the Consortium has demonstrated that positive progress toward meaningful self-
determination, self-governance and trust reform can be achieved.

Comments Regarding Federal Trust Reform Efforts

Many people have expressed a view that the Cobell-type issues continue to evolve and that
“new” trust problems are being created because of present-day management issues. We
disagree, at least for the areas in which we work. This is not to say that we have solved every
trust problema. But we have committed to working with the BIA Pacific Regional Office to
address as many of these problems as we can with our limited budgets and resources.

‘We have serious concerns regarding the Federal efforts to implement trust reform efforts over the
past decade. It is tragic that in light of the scarcity of Indian appropriations, the Office of Special
Trustee-controlled trust plan will have spent more than a billion dollars by the end of FY2004 in
the name of trust reform. While some positive actions have emerged, like the establishment of
the Office of Trust Funds Management, we have yet to work our way through the maze of
concemns of tribes, individual Indians, the Federal Government and Congress to arrive at a trust
reform agenda that is workable to each. We belicve that a major contributor of the problems has
been in the organizational approach OST has undertaken.

We believe that many of the problems that we continue to face in trying to implement positive
trust reform efforts have been created by the organizational structure in which the reform is
supposed to take place. We do not read the 1994 Trust Funds Management Improvement
Reform Act of 1994 as intending for the OST to become an agency responsible for actually
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carrying out Indian service programs. OST has moved significantly away from its original
intended role of monitoring and coordinating trust reform with the agencies within the
Depariment. It does not seem possible that the limited staff and expertise of OST could be
successful in assuming the responsibilities and control of the BIA's thousands of employees who
carry out frust resource management issues on a daily basis, or to address the problems
associated with the vast diversilies in Tribal/Federal relationships that have developed through
decades of Tribal and BIA conflict resolution. If we have learned anything about the
management of Indian affairs over the past decade it is that there is no one-size-fits-all approach
that will succeed in accoraplishing trust reform.

Unfortunately, since the creation of OST its primary mission appears to have been to either take
over or replace the BIA. However, OST has not invested the time to understand and appreciate
the kinds of complexities that are regularly associated with how management of trust resources
interacts with tribal interests. Perhaps this complexity was best described in a West Coast tribal
fishing case when the Federal Court ruled that salmon to West Coast Indians is as important to
their existence “as the very atmosphere that they breathe.” The same can be said of the
relationship between trust resources of ourreservation and their effect on the daily lives of
Indian people. We believe that this is why tribes across the Nation nearly unanimously
demanded to keep the BIA system intact while fixing the resource management problems that
need to be addressed.  The OST approach is one that is predicated on having to reverse the
principles of tribal self-determination upon which Federal Indian Policy has beex based for the
past twenty-five years. OSTs budgst plan has also incorrectly re-instituted the old Federal frend
of keeping over ninety percent of the benefit for the agency while tribes once again must fend for
thetr budget needs without Department support.

Our Consortium’s approach has been one that has taken a directly opposite approach from that
“undertaken by the OST in years past. Our plan has been based on a vision that successful
resolution of trust resource management problems will never be implemented if it costs our tribes
our right of self-determination and self-governance.

Successful Trust Reform through Tribal Self-Determination and Self-Governance

By establishing the policy of tribal self-determination in 1975, Congress set out a new and
progressive agenda for Indian Country that was based on the fundamental rationale under which
treaty-making itself was based. Treaties were based on the understanding that tribes have
finctioning governments that have inherent sovereign powers to control and direct affairs that
are carried out within their territory. The policy of tribal self-determination is similarly based on
the principles that tribes, as sovereign entities, must have a voice in the management of their
resources, rights and territorial governance. Thus, the framework of the working relationship
between our Consortium tribes and the BIA Pacific Regional Office is based on the foundation
that both the Federal Government and our Tribes will have a meaningful voice in the
management of our respective areas of responsibilities. Likewise, we also understand that our
relationship includes an understanding that the management of resources is a shared
responsibility and that we each have an integral role in working cooperatively to resoive conflicts
and assist in management activities. The BIA Pacific Regional Office has been willing to use the
opportunities that are available under self-determination and self-governance to bring our
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respective experts fogether to improve trust resource management and work through problem
areas.

Tribes understood that under Self-Determination and Self-Governance they necessarily had to
accept that they are a part of a long term initiative. Tribes also understood that they needed to
build Tribal infrastructure, capability, systems and standards to be a part of the overall plan of
providing the necessary guidance that would ultimately fix the problem areas associsted with
trust reform. Even then, we did not realize that Self-Determination and Self-Governance would
lead us in a direction to help fix major BIA trust problems involving the severe budget
deficiencies of the BIA. Under Self-Governance, we have been able to use the BIA’s limited
budgets and staffing to Ieverage other funds and resources that are needed to strengthen Tribal
capabilities and provide trost services at the reservation level. Again, in the recent year affer 2
long consultation process of the Administration on trust reform, nearly every Tribal leader in the
Nation stated that the lack of funding and necessary staff are the most pressing problems that
must be resolved if we are going fo successfully solve trust reform problems throughout Indian
Country. This is a tremendously important issue for our tribes since the Pacific Regional Office
has historically been one of the most under-funded regions in the BIA.

Under the avthority of Tribal Self-Determmation and Self-Governance today we see many places
where Tribes and the BIA have worked together to address trust problems that are caused by the
lack of funding and staff. Contrary to many statements made that trust problems remain
unchecked and continue to become worse, this is not always the case. The Hoopa Valley Tribe
has worked to leverage limited BIA funds with those of other agencies to increase the level of
trust resources at the reservation level. Just for trast resource prograrus, our information
demonstrates that my Tribe spends $3.00 of non-B1A funds for every $1.00 of BIA
compacted/contracted funds {See, Attachment #1). Clearly, this information indicates that the
Tribal Self-Determination and Self-Governance initiatives are very beneficial to the goals of
reforming Indian trust programs, and in fact have resulted in enabling Tribes to significantly
improve trust support capabilities and funding, thereby creating a positive environment for the
management of Reservation trust assets. This information is not used to portray that it is
acceptable for the United States to under fund frust programs. Congress mandated in the 1994
Reform Act that the Special Trustee certify in writing the adequacy of the trust reform budgets
for federal agencies that carry ont trust functions. This is a legal requirement that has never been
carried out. I request that this Committee continue to work with the Special Trustee to ensure
that this important legal mandate is cartied out since without it, successful trust reform is not
possible.

The BIA Pacific Regional Office/Tribal Trust Reform Consertinum Approach te Trust
Reform.

Restructuring of any federal agency must be done in accordance with pre-determined plans,
identified and measurable goals and specific timeframes. Bach seems to be lacking in the Federal
reorganization of the BIA today. Restructuring for the sske of restructuring is typically not the
best use of limited resources, funds or time. Quite simply, we do not believe that changing
employee name tags from BIA to OST and agency addresses will fix trust problems,
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The Consortium is fixing trust problems. Operating under the goal of resolving trust problems at
the place closest to the Reservation with the most suthority, our Tribes began to work with the
BIA Pacific Regional Office to analyze and fix many of the trust resource management problems
that had haunted us for years. In 1998, we formally established the California Tribal Trust
Reform Consortium. Our plan was also to Jeave the issue of account management with the
Office of Special Trustee since, unlike trust resonrce management, there is a clear cut set of
common law standards that apply to those finctions. We also believed that it was appropriate
for “centralized management” within the Office of Trust Funds Management to retain this
function so that its field functions could be coordinated with field activities. On the other hand,
with respect o trust resources, while Consortium tribes and the Regional Office understood that
there must be generally-accepted standards and responsibilities for resource managerent, usage
of trust resources must be governed by standards that meet the needs of the tribal people being
served.

Given the two somewbat different and sometime conflicting roles of the BIA aud sovereign
Tribal Governments, one of the first steps for our Consortium was to establish the operational
guidelines by which the BIA and Consertium Tribes would function. In the Consortium’s
operational guidelines, formally adopted in 1998, the BIA and member Tribes adopted
requirements that each would abide by. Given the potential for differences in legal, political and
social responsibilities of the two Governmental enfities, 2 key part of the guidance includes
provisions for resolving conflicts as they arise,

Under the Consortiwun’s plan, the Consortium began to address many of the trust problems that
are being discussed today, such as how to address conflicts between Tribal and Federal
management standards and prioritics. In 1998, the Consortinm tribes and the BIA adopted an
Operating Agreemont that set forth, among other things, procedures to:

Define the Consortium and RIA purpose under the program;

Define the management roles and responsibilities of the BIA and tribes;

Design methods of sharing budgets and shares to accomplish priorities;

Bstablish advisory oversight functions;

Establish standard trust management principles and procedures;

Establish joint evaluation criteria and procedures; and

Set forth procedures for resolving disputes and conflicts relating to tribal and federal
responsibilities associated with trust resource management issues.

R e

Thave attached a copy of the Congortium and BIA Pacific Regional Office (PRO) Operating
Agreement to my testimony for your information.

The Consortium Tribes and the BIA PRO entered info the Operating Agreement in the spirit and
intent of the general principles of Federal trust responsibilities to tribes, the right of tribal self-
determination and self-governance, the govermment-to-government relationship betwesn tribes
and the United States, and providing early and meaningful counsultation with tribes. The primary
understanding of the Agreement is that the performance of Federal oversight and trust
responsibility does not require daily control over tribes. Instead, it can be accomplished by the
establishment of Tribal/Federal management standards and an annual trust evaluation process.
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Tribal Centracting and United States Trust Obligations

Questions have been raised regarding whether contracting and compacting wader the Self
Determination and Self-Governance Acts somehow relieves the United States of their trust
obligations fo tribes and individual Indians. Our Consortium Tribes completely disagree with
any notion that the United States should be held harmless if Tribes choose to exercise their
governmental rights fo properly manage trust resources.

Tribal and individual natural resources are in a significantly different state today than when the
ireaties and agreemenis were entered into between the United States and tribes. Tn most cases,
the United States itself was the party that executed agreements with non-tribal interests that led
to the diminished state of our resources.. The situation is exacerbated by madequate fimding to
propetty manage tiibal and individual trust resvurces. To make matters even worse, tribal

_ shares of funds ave further reduced by the amount that the Agency needs to carry out inherently
fedéral functions, and residual and retained functions. The end result to tribes is that they receive
less than twenty-five percent of the funding needed to manage trust resources. Therefore, the
questions of whether the United States should be held harmless for programs that are contracted
and compacted by tribes is comparable to saying that the Tribes should be responsible for 100%
of the problems while only receiving 20% of the funds needed to manage programs.

From a Tribal perspective, we have our own concerns regarding this unfortunate situation. First,
does this situation lead to an obvious question of whether or not the United States should be able
to sue a tribe for failing to find non-BIA funds in the amount that the United States determines is
necessary to properly manage trust resources? On the other hand, should tribes be entitled to
sue the United States for damages 1f 2 Tribe yses its funds to help the United States to improve
management of Trust resources in sifuations where the Untied States has failed to adequately
fund trust programs? Of course, under this scenario the United States is protected by the
Unfunded Mandates Act. In both cases, if we are ever to have a level playing field between
tribes and the United States, if the United States is proteeted by the Unfunded Mandates Act for
failing to provide snfficient funds to properly manage trust resources, tribes should not be held
liable for helping the United States perform a necessary trust function when they contract or
compact frust programs from the under-funded agency.

Tribal Consultation

‘While fime and cost are difficulties associated with Tribal consultation with over 500 Tribes, it is
unreasonable for the Administration fo try to shorten or get around providing formal consultation
opportunities directly to Tribal Governments. Perhaps the best example of trying to circumvent
the formal Tribal consultation process is the Trust Reform Task Force. In that process, the
Administration established a standard of working through only two tribal representatives for each
BIA region. The Task Force process ultimately resulted in a disservice 1o our Tribal
Governments by first not having the administrative support and budgets to carry out their
enormous tasks, and by limiting the number of Tribal spokespersons to represent the diverse
views of sovereign Tribes across the Nation.
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The Hoopa Tribe spent over $250,000 of Tribal funds and submitted over 250 pages of
testimony, commments and proposals throughout the Task Force process, of which little was even
considered. The Consortium has undertaken the task for the past seven years to address trust
reform and is one of the most successful and longest running trust reform efforts in Indian
Country today.

Conclusion

In conclusion, the Consortium tribes are pleased that the BIA Pacific Regional Office has been
willing to work with us for the past several years and that we have been able to establish a
positive working relationship that accomplishes the goals and priorities of both the tribes and the
BIA. Our Consortium approach works because our tribes are running programs. The BIA has
been willing to work with tribes to find ways to fix problems and we are both committed to
addressing problems in a mutually-acceptable manner. While many people have said that there
is no room for “status quo” in trust reform today, I am here to say that our status quo means to be
allowed to continue implementing our BIA/Consortium effort and work collectively to solve
trust management problems at the local level.

There are also a number of other very positive trust reform efforts that have been under way
between tribes and their BIA offices for years. We have talked with tribes like Salt River in
Arizona, the Confederated Tribes of Salish and Kootenai and Rocky Boy in Montana, and many
others about their efforts. We are heartened by the sense of pride and commitment that tribal
governmments across the Nation have in their trust reform accomplishments and fully support the
continuation of their efforts. Because of this, I have also included in my testimony draft
legislative language that I hope the Committee will consider that will establish a Tribal Trust
Reform Pilot Project which will support and reinforce the positive efforts of many tribes that
contribute to national trust reform through their own efforts. Just as we urge support for the
efforts of our Tribal Trust Reform Consortium in California, we also request your support for
recognizing and providing similar opportunities for other tribes as well. Our Consortium tribes
are committed to working with you and others in Congress to ensure that the positive trust
reform contributions of tribes will continue to be a vital part of the national trust reform effort.

Mr. Chairman and members of the Comumittee, I am: very proud of the Tribal Trust Reform
Consortium’s accomplishments to date and would again like to express my appreciation to the
members of this Committee for your continuing support for Tribal Self-Determination and Self-
Govemance. I would be happy to address any questions that you may have.
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ATTACHMENT 2

OPERATING AGREEMENT BETWEEN THE
BUREAU OF INDIAN AFFAIRS - PACIFIC REGIONAL OFFICE
AND THE
CALIFORNIA TRUST REFORM CONSORTIUM
June 1998 (revised March 2003)

SECTION 1. PURPOSE.

This Trust Agreement ("Agreement) is entered into between the Bureau of Indian Affairs -
Pacific Regional Office (PRO) and the California Trust Reform Consortium Indian tribes, listed
_ on Exhibit A hereto ("Participating tribes") for management of trust resources associated with

" Indian reservations and rancherias and is intended to enhance the true partnership relationship
between the Participating tribes and BIA for trust management activities. This Agreement is
developed in good faith and in the spirit and intent of the general principles of federal trust
responsibilities to Indian tribes, the right of tribal self-determination and self-governance,
government-to-government relationship between Indian tribes and the United States, and
providing early and meaningful consultation with tribes. It is agreed that any interpretations
regarding implementation of this Agreement shall be decided in favor of implementation of the
Agreement and furthering the continuation of meaningful partnerships between the Participating
tribes and the PRO, to the extent not inconsistent with federal law.

SECTION II. DEFINING ROLES AND RESPONSIBILITIES.

a. The PRO will be primarily responsible for all activities and functions related with trust
resources for the Participating tribes. Unless otherwise specifically agreed in writing, the
Agencies will have no authority or responsibilities for trust resources of Participating
tribes. For purposes of this Agreement, "Agencies" means the Central California
Agency, Northern California Agency, and the Southern California Agency of the Bureau
of Indian Affairs. All management and administrative issues related to trust resources of
Participating tribes will be directed exclusively to and performed in accordance with this
Agreement by the PRO.

b.  Within 60 days following approval of this Agreement, the PRO Director shall meet with
all trust resource branch chiefs to inform them of the requirements of this Agreement.

c. It is agreed that the PRO may not re-delegate trust resources management and
administrative issues to any other office without specific approval from the affected

tribes(s).

SECTION III. MINIMUM PARTICIPATION TIMEFRAMES/SELECTION
PROCESS/RETROCESSION PROCESS.

a. A tribe may choose to participate in the Consortium Project by submitting a written
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notice to the PRO Director of its decision to do so. A comparable finding amount will be
assessed for each participating tribe, taking into consideration such matters as the benefits
of consolidated cost efficiency, increased management expertise, limiting duplication of
functions, and sources of funding.

Once a tribe has opted to participate in the Consortium its participation must be
maintained for a minimum of the full fiscal year. A Participating iribe may not withdraw
its tribal share from the demonstration project without first providing a ninety (90} day
written advance notice to the PRO Director and negouatm g such agreement consistzat
with the fiscal year ﬁmdmg cycle.

In the event that a participating mbe chooses to withdraw from this Agreement, only
those funds associated with that fribe, determined in decordance with a tribal shares
methodology approved by all Participating tribes; may be withdrawn and transferred o
the accounts pursuant to a negotiated agreement with the withdrawing tribe.

SECTION IV. BIA EMPLOYEE SELECTION/EVALUATION PROCESS

Yt is agreed that any increase in the PRO personnel resulting from this Agreemment shall be
governed primarily by the terms of this Agreement. Any conflicting management
prescriptions shall be resolved in accordance with this Agreement. It is further agreed that
persanme} hired pursuant to this Agreement shall not be entitled to the legal definitions of
Inherenily Federal Functions, as defined under the Tribal Self-Governance Act, Pub. L.
103-413.

It is agreed that the process for selecting PRO personnel for filling vacancies pursuant to
this Agreement shag include the direct participation of the Participating tribes, Such
involvement may include, but net be limited to, the developmént of position descriptions,
interviewing prospective candidates for the positions, and participation in the selection

_process for the positions,

1t is further agreed that Participating tribes may submit documentation regarding
staff/employees to the PRO Director concerning the performance of histher duties under
this Agreement and that the Regional Director shall give such documentation due
consideration with respect to conducting employee performance evaluations.

SECTION V. PROVISIONS APPLICABLE TO THEPRO.

Tt is agreed that all management and administrative issues regarding trust resources before the
PRO will be finalized within sixty (60) days of the date of submission. The PRO has until the
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45th day after the date of submission to identify to the effected tribe(s) any management
concerns regarding the submitted proposal. Any lack of decision by the PRO by the 60th day
after the date of submission shall be deemed approval by the PRO of the proposed action. Unless
specifically agreed to by the effected tribe(s), in no situation shall any management or
administrative decision involving trust resources of Participating tribes be delayed by the PRO
for more that sixty days after the date of submission.

SECTION VL FUNDING/BUDGET/ FUNDING Wl'l‘HDRAWAL PROVISION.

a. Funding provided to the PRO pursuant to this Agreement shall be mamtamed by the PRO
in a separate budget from other PRO funds

b. In the event that a participating tribe chooses to withdraw from this Agreement, only
those funds associated with that tribe, determined in accordance with a tribal shareg
methodology approved by all Participating tribes, may be withdrawn and transferred to
the accounts pursuant to a negotiated agreement with such iribe.

SECTION Vil ESTABLISHMENT OF THE OVERSIGHT ADVISORY
COUNCIL/OPERATING PROCEDURES!

a. Oversight of the Trust Management Demonstration Project will be through a Joint
Tribal/PRO Advisory Council which will be composed of the PRO Regional Director and
one representative of each participating tribe. The Joint Tribal/PRO oversight Advisory
Council shall meet at least two times each year.

b. The tribes may appoint an Executive Committee for the purpose of providing more
timely input to the Regional Director, which shall meet as may be necessary.

c. A quorum of the Joint Tribal/PRO Oversight Council shall be three-fourths (3/4) of the
Participating tribes. A quorum of the Executive Committee shall be as prescribed by the
Participating tribes.

d. Decision making for the Joint Tribal/FRO Oversight Advisory Council and Executive
Committee shall be by unanimous vote of the attending tribes afier a quorum is
established.
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SECTION VII. STANDARD TRUST MANAGEMENT PRINCIPLES AND PROCEDURES.

a.

Where tribes have developed and adopted management standards for trust resources and
where those standards are not inconsistent with federal law, those standards will be
utilized by the PRO. In reviewing the Tribal standards, the PRO shall interpret statutes
and regulations in a manner that facilitates approval of the Tribe's management standards.
The PRO may only refuse to accept the Tribal standards that deviate from federal
statutory requirements. The PRO may propose to the Tribe additional standards for their
constderation that the PRO believes will assist in managing the trust resources na
prudent manner. Unless the PRO dernonstrates that the Tribe's management standards
will fail to adequately meet the statutory obligations, the PRO shall approve the Tribe's
management standards for the Tribe's trust resources.

Tribal management standards may be in a format, including law, plans, procedures,
policies, ete., providing that the following principles are clearly described:

L Formal Tribal Approval. The standards must be formally approved by the twibe in
a manner typical of other Tribal enactments and recorded as a formal Tribal
action. )

2. Values. The standards must be written in 2 mauner to readily compute the amount
of revenues that are expected to be received from each trust fransaction{s).

3. Measurable/quantifiable standards. The standards must describe in measurable
and/or quantifiable texms the expected goals and/or intended results from applying
the standards. -

4. Methods for resolving disagreements/disputes. The standards used fo describe a

process whereby disagreements and disputes involving individual Indians, Tribes .
and the PRO can be resolved; and

5. Trustevaluations. The standards must include a process whereby the Tribe and

PRO can conduct mutually acceptable trust evatuations concerning management
of trust resources. :

. The PRO shall interpret federal statutes and regulations in a flexible manner to facilitate

use of and implementation of the Tribe's approved management standards. The PRO is
responsible for identifying federal regulations that conflict with Tribal management
standards. To the extent practical, the management standards should identify conflicting
federal regnlations that have been waived or modified. After management standards have
been approved by the Tribe and PRO, and where federal regulations conflict with the
approved standards, the PRO must demonstrate why the regulations must be utilized
before the PRO makes any efforts to require its use by the Tribe. However, the PRO is
required to work with the Tribe to modify the Tribe's standards to accommodate the
Federal statutory management standards before the PRO attempts to impose the Federal
standards on the Tribe to the exclusion of Tribal standards. The PRO must utilize the
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"re-assumption” regulations as a regulatory process to impose, or otherwise require the
implementation of, the Federal regulations on the Tribe to the exclusion of the
promulgated Triba] standards.

SECTION IX. JOINT EVALUATION CRITERIA AND PROCEDURES/REPORTING

a.

The performance of federal oversight and trust responsibility does not require daily
contro} over Tribes. Instead, it can be accomplished through the establishment of
Tribal/Federal management standards and annual trust evaluation processes. Once
management standards and the trust evaluation process are in place, the Federal
Govemment will not need to regulate the daily affairs of the Participating tribes. In effect,
Federal oversight over trust resource programs can be performed in a partnership
relationship between Tribes and the PRO through the application of the approved
management standards and annual trust evaluations.

Under this Agreement, individual trust transactions will not require approval by the
United States unless required by statute. Under this proposal, Tribes will sign off on
individual trust transactions on a daily basis. Instead of signing off on each trust
transaction, trust transactions can be randomly reviewed during the annual trust
evaluation for consistency with approved management standards. Because of the
management of trust functions becomes a shared responsibility, annual trust evaluations
must also include provisions for conducting trust evaluations of trust functions performed
by both the Tribe and the PRO.

Each participating tribe and the PRO Regional Director will develop joint reporting
requirements, which are consistent with the reporting requirements of the Government
Performarice Results Act, Self-Governance and annual trust evaluations. Based on a
mutually acceptable non-burdensome reporting format, the report will include methods
for determining that trust transactions are being carried out consistent with the
requirements contained in trust resource management prescriptions and can be easily
reconciled with trust fund accounts. Among the issues reported, the reports shall
emphasize the following:

Land - tribal and individual

Forestry - tribal and individual
Agricultural leases

Minerals and mining leases and sales
Fisheries - tribal and individual
Commercial (business) leases

Water leases and sales Other trust fanctions

Consistent with the self-governance regulations, the PRO may conduct additional trust
reviews if sufficient information exists from credible sources that the Tribe is not
operating consistent with the Tribal/Federal management standards. During the annual
negotiations, the PRO and the Tribe will negotiate and agree on the process for fulfilling
the Federal oversight responsibilities.
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SECTION X. GRIEVANCE AND DISPUTE RESOLUTION PROCEDURES.

It is agreed that the Tribal management standards include a requirement for resolving conflicts,
disagreements and disputes between the Tribe and PRO. Such a process must be based on
principles of the government-to-government relationship between the United States and Indian
Tribes as well as the parinership relationship between the Tribe and Secretary under
Self-Governance agreements and 638 contracts. The burden falls on the Secretary to demonstrate
how the Tribe's proposal is inconsistent with Federal trust responsibility standards in order to
deny accepting the Tribe's proposal. : .

SECTION XI. AMENDMENTS,

This Agreement may be amended at any time by the Consortium and PRO.

PARTICIPATING TRIBES

BIG LAGOON RANCHERIA

CABAZON BAND OF MISSION INDIANS
GUIDIVILLE INDIAN RANCHERIA
HOOPA VALLEY TRIBE

KARUK TRIBE OF CALIFORNIA
REDDING RANCHERIA

YUROK TRIBE
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ATTACHMENT 3

PROPOSED TRIBAL TRUST REFORM PILOT PROJECT

Section . Tribal Trust Reform Pilot Project

A. PURPOSE. The purpose of the Tribal Trust Reform Pilot Project is intended to, but is not
limited to:

1.

Enhancing the working relationship between the participating tribes and Department of
the Interior for trust management activities by establishing mutually acceptable methods
for addressing trust issues in manners that are consistent with tribal priorities and
applicable federal laws;

Maintaining a standard of good faith and in the spirit and intent of the general principles
of federal trust responsibilities to Indian tribes, the right of tribal self-determination and
self-governance, government-to-government relationship between the Indian tribes and
the United States, and providing a meaningful working relationship with participating
tribes.

Establishing a meaningful process whereby any interpretations regarding the
implementation of this Project be decided in favor of the implementation of the Project
and furthering the continuation of meaningful partnerships between the participating
tribes and the Federal designated officials in cases where Reorganization is not needed to
accomplish Trust Resource Improvements, to the extent not inconsistent with federal law.

Recognizing and utilizing tribal expertise and systems to accomplish appropriate
management of trust resources, using those opportunities to explore the development of
effective working models relating to the management of trust resources, and developing
meaningful and measurable means of quantifying the respective values, standards and
priorities of the participating tribes and the Department.

Identifying ways of resolving conflicting management prescriptions between tribal and
federal standards, priorities and values in non-litigation and cooperative government-to-
government forums, and memorializing those conflict resolution methodologies in a
participating tribe’s funding agreement.

. TRIBAL PARTICIPATION.

1. A tribe that has an existing working relationship with BIA that includes specific
management or improvement of trust resource management set forth in the
funding agreement shall be included as a participating tribe in this trust pilot
project. Such tribe must first submit a formal notice to the Secretary to be
included as a pilot project.
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2. Any tribe that is not included in part B (1) of this subsection may be included in
this Trust Pilot Project upon the submission of a request to do so to the Secretary,
with appropriate language to be included in that tribe’s funding agreement for that
purpose. The funding agreement shall identify the tribal and designated Federal
officials respensible for carrying out the provisions of this section.

3. A participating tribe may withdraw from the Project at any time.
C. STANDARD TRUST MANAGEMENT PRINCIPLES AND PROCEDURES.

Where tribes have developed and adopted management standards for trust resources, those
standards will be utilized under the Project. The designated Federal official shall interpret
statutes and regulations in a manner that facilitates approval of a Tribe’s management standards.
The Federal designated official may only refuse to accept Tribal standards that deviate from
federal statutory requirements. The Federal designated official may propose to the tribe
additional standards for its consideration if the official believes that additional standards will
assist in managing the trust resources in a prudent manner. Unless the Federal designated official
demonsirates that the Tribe's management standards will fail to adequately meet statutory
obligations, the Federal designated official shall approve the Tribe's management standards for
the Tribe's frust resources. Tribal management standards may be in any format, including law,
plans, procedures, policies, etc. providing that the following principles are clearly described.

a. Formal Tribal Approval. The standards must be formally approved by the tribe in
a manner typical of other Tribal enactments and recorded as a formal Triby
action. ’

b. Values. The standards must be established in a manner to readily compute the
amount of revenues that are expected to be received from each trust )
transaction(s).

c. Measurable/quantifiable standards. The standards must describe in measurable
and/or quantifiable terms the expected goals and/or intended results for applying
the standards.

d. Methods for resolving disagreements/disputes. The standards must describe in
measurable and/or quantifiable terms the expected goals and/or intended results |
for applying the standards.

. Trust evaluations. The standards must include a process whereby the Tribe and
Federal designated official can conduct mutually acceptable trust evaluations
concerning management of trust resources.
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JOINT EVALUATION CRITERIA AND PROCEDURES/REPORTING

Each participating tribe and the Federal designated official will develop joint reporting
requirements, which are consistent with the annual trust evaluation requirements. Based
on a mutually acceptable non-burdensome reporting format, the report will include
methods for determining that trust transactions are carried out consistent with the
requirements contained in trust resource management prescriptions and can be easily
reconciled with trust fund accounts.

Consistent with the self-governance regulations, the Federal designated official may
conduct additional trust reviews if sufficient information exists from credible sources that
the Tribe is not operating consistently with the Tribal/Federal management standards.
During the annual negotiations, the designated Federal official and the Tribe will
negotiate and agree on the Federal designated official in fulfilling the federal oversight
trust responsibilities.

D. GRIEVANCE AND DISPUTE RESOLUTION PROCEDURES
Each tribe participating in the Trust Pilot Project will develop and maintain with the

Federal designated official non-litigation grievance and dispute resolution procedures that
shall be incorporated in the tribes’ funding agreement.

AN5-21-04senate-trust-testimony.doc
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INTERTRIBAL MONITORING ASSOCIATION on Indian Trust Funds
2401 12" Street NW - Suite 207N
Albuguerque, NM 87104

Phone: 505/247-1447 Fax: 505/247-1449 e-mail: iima@flash.net

ORAL STATEMENT

PRESENTED BY ITMA CHAIRMAN RICHARD SANGREY
INTERTRIBAL MONITORING ASSOCIATION
before the
SENATE COMMITTEE ON INDIAN AFFAIRS
on the
“DEPARTMENT OF THE INTERIOR TRUST REORGANIZATION”

May 21, 2003

The Intertribal Monitoring Association on Indian Trust Funds (ITMA) is a
representative organization of the following 58 federally recognized tribes: Central
Council of Tlingit & Haida Indian Tribes, Kenaitze Indian Tribe, Metlakatla Indian
Tribe, Hopi Nation, Tohono O’odham Nation, Salt River Pima-Maricopa Indian
Community, Fort Bidwell Indian Community, Ewiiaapaayp Band of Kumeyaay
Indians, Hoopa Valley Tribe, Yurok Tribe, Soboba Band of Luiseno Indians,
Southern Ute Tribe, Coeur D’Alene Tribe, Nez Perce Tribe, Passamaquoddy-
Pleasant Point Tribe, Penobscot Nation, Lac Vieux Desert Band of Lake Superior
Chippewa, Sault Ste. Marie Tribe of Chippewa Indians, Grand Portage Tribe, Leech
Lake Band of Ojibwe, Red Lake Band of Chippewa Indians, Blackfeet Tribe,
Chippewa Cree Tribe of Rocky Boy, Confederated Salish & Kootenai Tribe, Crow
Tribe, Fort Belknap Tribes, Fort Peck Tribes, Northern Cheyenne Tribe, Winnebago
Tribe, Fallon Paiute-Shoshone Tribes, Walker River Paiute Tribal Council, Jicarilla
Apache Nation, Mescalero Apache Tribe, Pueblo of Cochiti,” Pueblo of Laguna,
Pueblo of Sandia, Three Affiliated Tribes of Fort Berthold, Turtle Mountain Band of
Chippewa, Absentee Shawnee Tribe, Alabama Quassarte Tribe, Cherokee Nation,
Kaw Nation, Kiowa Tribe of Oklahoma, Muscogee Creek Nation, Osage Tribe,
Quapaw Tribe, Thlopthlocco Tribal Town, Confederated Tribes of Umatilla,

ITMATestimony on BIA Reor ization 1 May 21, 2003
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Confederate Tribes of Warm Springs, Cheyenne River Sioux Tribe, Sisseton-
Wahpeton Sioux Tribe, Chehalis Tribe, Confederated Tribes of Colville, Quinault
Indian Nation, Forest County Potawatomi Tribe, Oneida Tribe of Wisconsin,
Eastern Shoshone Tribe, and the Northern Arapaho Tribe.

Good morning Mr. Chairman, Mr. Vice Chairman and members of the
Committee. Thank you for inviting ITMA to testify today. | request
permission to submit my remarks for the record. Our written testimony will

be submitted separately and will discuss these issues in more detail.

ITMA's primary objective in the trust reform process is the strengthening of
tribal sovereignty and tribal self-governance while holding the United States
Government to their fiduciary obligations in the administration of the Indian
trust. ITMA firmly believes these principles can and do co-exist. We are
working on a legislative proposal to incorporate these principles in the trust
reform process. Before discussing our proposal, | will first address the

various aspects of the Department's plan.

The Department is rolling out its plan in stages: from defining goals and
objectives, to organizational re-alignment and changing of management, to
implementation of the trust re-engineering plan. The trust re-engineering
will be based on the "TO-BE" and "AS-IS" studies, which included input and
participation from Indian country. ITMA's Vice-Chair John Berrey has been
very active on this front, and we will be involved in the re-engineering

phase of the plan.

ITMATestimony on BIA Reorganization 2 May 21, 2003
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The Department has acknowledged that the Cobell v. Norton case is the
driving factor in the development of its plan. As such, we believe that the

Department has avoided tribal involvement and tribal consultation.

We also note that while the Department's plan recognizes a commitment to
self-determination and self-governance, it does not include any specific
plans for tribes to assume more management, control or authority over the

management of trust resources.

Most glaring is the lack of clear trusts standards in the plan. The plan only
references the accounting requirements in the 1994 Trust Reform Act. The
plan does not recognize Supreme Court case law establishing enforceable

trust standards.

The plan also lacks substance on addressing the fractionation problem.
The legacy of the Allotment Policy has created numerous modern-day trust
problems. Any trust reform proposal must address the fractionation

problem.

The Department's realignment and FY 2004 budget request expands the
authority of the Office of Special Trustee from an oversight function to
include operational duties of trust management. This expansion raises
questions about the effectiveness of OST's oversight role, and the need for

concrete independent review of its performance.

By contrast, the plan places no emphasis on tribal resources management.

The enhancement of these programs are critical to the entire trust reform

ITMATestimony on BIA Reorganization 3 May 21, 2003
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process. Tribal resources, our land, timber, oil, gas, coal, and other
resources comprise the trust corpus. Properly managing these resources
forms the basis of the trust. In this regard, the Department's plan and FY
2004 budget requests ignores the importance of fribal resources

management.

The Department's plan also disregards the Tribes' continued request for a
single line of authority at the local level for trust management programs.
The plan proposes that OST will develop a regional and agency presence
to ensure that trust standards are followed in the management of these
assets. OST will also retain the responsibility for financial asset
management. This approach raises concerns over the assignment of
responsibilities between OST and BIA and how disputes will be resolved

between the agencies.

One of the largest concemns is the cost of the plan. The plan does not
address this issue and ITMA is adamant that Congress not allow the
Department to deplete funding from existing programs and services to pay
for its trust reform proposal. ITMA urges the parties in the Cobell case to
enter into settlement negotiations and to include provisions for trust reform
to be paid from the Judgment Fund. Using this source of funding for these

purposes will ease the strain on the Department's existing budget.
ITMA supports the plan's establishment of a trust fraining unit within the

OST reorganization. Training in the new BIA organization is unclear. ITMA

supports agency wide trust training as part of the overall trust reform.

ITMATestimony on BIA Reorganization 4 May 21, 2003
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The legislative proposal developed jointly by ITMA and NCAI, along with

our member Tribes, addresses some of our key concerns.

Our approach woulid require the Secretary to develop of an integrated land
and resources recordation and title system, as an immediate step to focus
on the fractionation problem. In addition, we believe the Secretary should
request more resources to make available for Tribes to consolidate land
holdings on an allotment-by-allotment basis. Tribal attempts to consolidate
small fractionated interests are not keeping pace with the current speed of

the land fractionation problem.

Our bill would establish general trust standards regarding the management
of trust funds and assets. Our approach accommodates ftribal participation

in the development of standards particular to each reservation.

Our proposal creates a statutory framework to allow Tribes to manage
tribal trust funds and assets. Our intent is to give tribal governments
greater control over management of trust funds and resources. We believe
that promoting tribal self-governance is consistent with the trust

responsibility the United States owes to Tribes.

Our intent is to elevate the resource management needs of our member
Tribes and to make sure the tribal resources management plans receive

adequate funding and attention.

ITMATestimony on BIA Reorganization 5 May 21, 2003
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A provision is included in our proposal making clear that the federal trust

responsibility to the beneficiaries of the Indian trust shall not be diminished.

We are working on provisions specifying the United States trust obligations,
and trust oversight and compliance issues. For your review, attached is

the latest version of our legislation.

ITMA appreciates the dialogue we have shared with Committee staff on our
bill and we welcome further collaboration with the Committee. This

concludes my remarks. Thank you.

ITMATestimony on BIA Reorganization 6 May 21, 2003
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Mr. Chairman, Mr, Vice Chiairman and Mernbers of the Commiittee, we are pleased to be here
today to discuss the reorganization of the Qffice of the Assistant Secretary — Indian Affairs, the
Burean of Indian Affairs (BIA), and the Office of the Special Trustee for American Indians
(OST). This reorganization will engble the Department to provide important ssrvices to Indian
counfry more efficiently and effectively than in the past. This reorganization is the result of
lengthy meetings and cousuliation sessions with key stakeholders, and we are confident that it
will result in a noticeable enhancement to the level of service our organizations currently
provide. Some of the highlights of the rearganization include:

* Anincreased emphasis on tribal economic development, sclf-determination and self~
governarice policies and projects.

o Inoreased accountability by the addition of Regional Trust Administrators and Trust
Officers to serve as an additional resource for fidnciary trust transactions.

s The dedication of employees to providing consolidated beneficiary services,

On April 21, 2003, Secrstary Norton made effective this historic reorganization by signing the
Department of the Interior Manual.

INTERIOR’S REORGANIZATION

After an extensive consuliation process with Indian country and addiffonal Congressional
oversight, the Department has established an organizational approach for the improved delivery
of trust services that differs significantly from the original proposal presented in 2001. The
Department’s ourrent organizational approach is closely aligned with, and is a product of| the
insight gained from this consultation process. Importantly, the reorganization complies with
concepts determined during the consultation process to be iustrumental 1o any reorganization,
including:

. Keeping specific management decisions about trust assets at the agency level. The
reorganization leaves decision making at the agency level where expertise and knowledge
of an individual &ribe’s or person’s needs is greatest.

. Creating a Trust Center and trust officers. The reotganization creates these in the
Office of the Special Trustee to provide improved and consolidated beneficiary services.

. Promoeting the idea of Self-Governance snd Self-Determination. The Task Force
recommended that the Office of Self-Governauce be placed under a new Under Secretary
to underscore its importtance and expand the ability of tribes to compact outside of the
BIA. Instead, we have created a new Deputy Assistant Secretary for Economic
Development Policy and expanded the role of the Office of Self-Governance to include
policy development and coordination for all self-determination programs.

* Ensuring Trust Accountability by creating a new Oifice of Trust Accountability
under the new Undexsecretary, Within OST, a Deputy Special Trustes for Trust
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Accountability has been created to be responsible for trust training; trust regulations,
policies and procedures; and a Trust Program Management Center.

. Creating a new Undersecretary for Trust reporting directly to the Secretary. The
creation of an Undersecretary position would have required legislatiou. Instead of an
Undersecretary, we use the existing atatutory framework,

The FY 2004 budget request includes an incrsase of $15 million to support the new organization,
which together with base funding available in BIA and OST will provide resources needed for
the new organization.

REPROGRAMMING REQUEST

On December 4, 2002, the Department submitted letters to the House and Senate Appropriations
Comimittees regarding the Department’s intention to reprogram funds to implement the
reorganization. On December 18, 2003, the Department received letters in response from the
Comumittees that were consistent with the Department's intention to reprogram.

REORGANIZATION OF THE OFFICE OF THE ASSISTANT SECRETARY — KNDIAN AFFAIRS AND THE
BUREAU OR INDIAN AFFAIRS

Under the reorganization, the BIA retains all natural resource trust asset management, The
management of the trust functions at the BIA regional and agency levels has been separated by
creating the positions of Deputy Regional Director for trust operations and Deputy Regional
Director for all other BIA services except those that report directly to the Assistant Secretary —
Indian Affairs. Deputies will report to the Regional Director who, in turn, will report to the
Director, Bureau of Indian Affairs (formerly the Deputy Commissioner), A similar structure has
been created at the agency level.

The role of the Deputy Assistant Secretary —~ Indian Affairs has been expanded and renamed the
Principal Deputy Assistant Secretary for Indian Affairs, who subordinate to the Assistant
Secretary, has line authority over the existing Deputy Assistant Secretary for Management, the
existing Director of the Office of Indian Education Programs, the Director of the Bureau of
Indian Affairs, a new Deputy Assistant Secretary for Economic Development Policy aud a new
Deputy Assistant Secretary for Information Resources Management. This structure elevates
economic development and the federal acknowledgement process to the Assistant Secretary
level. Tt separates the IT functions of BIA allowing for greater oversight and overarching
management in these areas. In addition, consistent with the President’s management apenda,
administrative functions previously performed in a decentralized fashion at the central, regional
and agency levels, have been consolidated. :
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REQRGANIZATION OF THE OFFICE OF THE SPECIAL TRUSTEE FOR AMERICAN INDIANS

Under this reorganization, OST continues to be responsible for management of financial assets
and certain reform projects, and maintains its stahitory oversight responsibilities. Additional
operating authority, including line authority over regioral frust administrators and trust officers
has been delegated to OST by the Secretary. These new positions, to the extent possible, are
intended to be filled by skilled trust administrators and staff trained for these responsibilities. A
staff of six trust administrators will be located in Albuquerque aud will oversee a staff of trust
officers and trust account managers in field locations.

‘We are pleased to report that the first reeruitment efforts for these positions are underway. On
May 7, 2003, the regional trust administrator positions were advertised. These are SES positions
that have been announced on USAJOBS.com and will be advertised in such publications as the
Wall Sireet Journal and the Indian Law Review. The application period will close on June 23,
2003.

Recruitment activity for the trust officer positions will follow. Trust officers will be co-located
with BIA agency personnel, or in close proximity to these offices. Trust officers also will be
located in urban centers, that have large beneficiary populations. Trust officers will work closely
with BIA agency superintendents, and will eventually become the first line of contact for tribal
and individual Indian beneficiaries for issues related to their ownership of trust assets. Trust
officers will serve as a resource to agency personnel in the performance of trust transactions and
will review those transactions that meet the criteria of having an increased risk associated with
them (e.g.: such as conflicts of interest or complex transactions). They also will serve asa
primary point of contact for local collections, and ensure that proper documentation for trust
transactions and internal contrels are followed. The majority of trust officers time is expected to
be spent with beneficiaries offering counseling and advice on managing their assets and
answering their questions.

This reorganization places additional emphasis in the implementation of comprehensive and
coordinated audit and risk management functions to improve overall fiduciary trust
accountability, The Office of Trust Review and Audit will work with agencies to develop a
rating system which identifies transactions requiring increased fiduciary trust controls. Jt also
will designate those areas where additional oversight will be required.

The organization charts attached set forth the organizational structure for the BIA and OST. This
structure accomplishes most of the goals sot forth by the Secretary, EDS and the Tribal Task
Force.
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PILOT AGENCIES

BIA and OST have identified two “Pilot Agencies” which will be the first agency Iocations to be
reorganized. The Concho and Anadarke agencies have been selected as the first to be faily
restructured and staffed in ¥ 2003 (the first placements of Trust Officers and Deputy Agency
Superintendents will occur here). These locations were chosen based on a number of criteria
including: the mumber of beneficiaries served; the high volume of recurzing trust income
generated; and local workload indicators. Lessons learned ot these locations will ensure &
smooth reorganization at other locations in FY 2004.

HISTORY

As this Committes is aware, and on which the Department has testified previously, in November
- 2001, the Department of the Interior submitted to the House and Senate Appropriations
Subcommittees on Interior and Related Agencies a request for approval to reprogram finds to
establish a new Burean of Indian Trust Asset Management as well as a new Assistant Secratary
for Indian Trust Asset Management. The main concept of the Bureau of Indian Trust Asset
Managemens was to consolidate all fiduciary trust functions pedformed by the varions
departmental bureans and offices under = single, executive sponsor in a separate burean from the

BIA

Tribal leaders objected to the proposal, articulating a number of concerns including:

. their view that consultation done on the proposal was insufficient;

= their incertainty regarding the effect of the proposed reorpanization on fribes that
compact or contract for trust functions; and

. their opinion that stripping trust management responsibilities from the BIA and placing

these responsibilities into a new Burean would ultimately reduce the finding available to
the BIA to carry out the other services the United States provides to Jndian tribes and
their members,

The Senate Appropriations Subcommittes on Inferior and Related Agencies asked the
Department to resubmit its repraogramming proposal afier the completion of additional
consultation with the Indian community, a continued review of the rnanagement and organization
of the Department’s trust program, and further coordination with the authorizing committees of
Congress.

The Department spent many months addressing this request. Indeed, the issue of trust
nrznagerent reform has eclipsed any other faced by the Departmient in terms of the time, energy
and effort brought to bear on any issue before this Administration, :

CoNsSULTATION EXFORTS

The Department committed to 2 consulfation process on the issue of trust reform and
organizational reform that was the most extensive copsultation efforts ever undertaken. Qver 45
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meetitigs were held with Tribal leaders in which senior level officials frorn the Department were
in attendance. The first meeting ocenrred in November 2001, in Spokane, Washington. Nine
additional meetings followed in different locations, the first of which was attended by the
Secretary. During those meotings, participants requested a different format for consultation on
this issue.

Barly in the process, the Tribes asked the Dgpartment to participate in a Task Fores in which the
Teibes and senior Departmental officers could sit down together and discuss collaboratively the
organizational issues inherent in trust reform. In Janmary of 2002, the Joint Tribal Leader/
Department of the Interior Task Foxce on Trust Reform (Task Force) was created, aud funded for
approximately one million dollars.

The purpose of the Task Force, as defined in the protocol agreement, was to:

“develop and evaluate organizational options to improve the integrity, efficiency,
and effectiveness of the Departmental Indian Trust Operations consistent with
Indian treaty rights, Indian trast law, and the government-to-govertment
relationship."” [empliasis added]

Its charge included review of the numerous proposals for trust reform that had been submitied in
response to the Department’s Bureat of Indian Trust Asset Management proposal, providing
proposals to the Secretary on organizational alternatives. In addition to reviewing all proposals,
the Task Foree was to assist the Department in its review of current practices.

The Task Force held ten, joint multi-day meetings throughout the country. Meetings wers held
in Shepherdstown, WV, Phoenix, AZ, San Diege, CA, Minneapolis, MN, and Bismarck, ND,
Portland OR, Anchorage, AK, Billings, MT, Alexandrs, VA, and Washington, DC.

TAsSK FORCE REPORT

On June 4, 2002, the Task Force presented its initial report containing its findings and
recommendations on the Interior trust organization. The Task Foree recelved more than forty
separate alternative organizational proposals (or submissions with observatious), providing a
wide variety of options for consideration. The options ranged frow retaining the status quo to the
creation of a new Department of Indian Affairs. Some proposals stated a preference to place
only the Department’s trust responsibilities outside of the Department of the Interior.

The Department and the Tribal Representatives agreed that the status quo is not accsptabls, and
that the Department's longstanding approach to trust menagement needed to change. Moreover,
this change must be reflected in a system that is accountable at every level with people frained in
the principles of trust management.

Task Foroe members analyzed all of the proposals and created several generic composite options
reflecting the best features aud major elements presented by the entire body of the altemative
proposals. The Task Force report stated that the prineipal focus of further consultation should
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involve the configuration of line management officials, from top to bottom, in each alterative as
well as the grouping of staff support functions. At the May 2002 Task Force meating in
Minuneapolis, Minnesota, the Task Force agreed to initiate regional consultation meetings in
Indian Country during June and early July for the benefit of tribal leaders who wete unable to
travel to any national meetiug. The purpose of those meetings was to discuss the deliberations
and recommmendations of the task force with local tribal leaders and to receive guidance from
them on moving forward.

After the regional consultations, the Task Force ulttmately reached agreement to recormmend that
Congress establish a nsw position, an Under Secretary for Indian Affairs, that would be subject
to Presidentinl appointment and Senate confirmation and would report directly to the Secretary.
The Under Secretary would hiave direct line anthority over all aspects of Indian affaits within the
Department. This anthority would inclade the coordination of frust reform efforts across the
relevant agencies and programs within the Department to ensure these fimetions would be
performed in 2 manner consistent with its trust vesponsibility. Also, the Office of the Special
Trustee wonld be phased-out.

The Task Foree also reached agreement on the elevation of the Office of Self-Gavernance to the
office of the new Under Secretary for Indian Affairs. This would enhance the abilities of the
tribes that are interested in moving toward more compacting and contracting to carry out the
services due to Indian beneficiaties. Similarly, the Task Forve agreed to revornmend to Congress
that it create a Director of Trust Accountability reporting direetly to the Under Secretary who
would have the day-to-day responsibility for overseeing the trust prograrus of the Department.

In addition, a working group of the Task Force reached agreement on the restructuring of the
Bureau of Indian Affairs to create separate lines of anthority for the provision of trust end non
trust services. This structure will provide greater accountability and an jucreased focus on our
fiduciary regponsibilities.

The Task Force then began the development of legislation that would accomplish the elernents of
the agreements regarding reorganization that needed Congressional authorization, namely the
new Under Secretary position. However, the Tribal leaders on the Task Force stated that they
could not support any legislation unless it also included legislative trust standards and separate
provisions providing private rights of action related to trust duties. The inclnsion of these
provisions was not acceptable to the United States. At that point, the Task Foree agreed that it
could not go forward to the Congress with a legislative proposal.

Tug COBELL COURT DECISION

On September 17, 2002, the Judge presiding over the Cobell v, Norion cage ordered the
Department to present to the Court by Jaouary 6, 2003 “a plan for bringing itself into compliance
with the fiduciery obligations it owes to the Y{M trust bensficiaries.” The Hrst element discussed
in the Department’s Fiduciary Obligations Complance Plan is reorganization, The plan
describes the reorganization as follows:
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“The reorganization within the BIA and OST places a particular focus on each
organization’s fiductary dities to Indian individeal and tribal beneficiaries. Fer
instance, land and natural resource management ig located in the BIA because it
has demonstrated expertise in this area of the trust. The OST has been given the
direction to expand its operational xole in addition to its statutory oversight duties.
As aresult, OST will develop a regional and agency presence lo ensure that trust
standards are followed in the management of these assets and will rotain the
responsibility for financial asset management. By further developing and taking
advantage of the strengths of each organization, Interior will have a more cost
effective, efficient and suceessfil trust management system. Simply put, this
reorganization dedicates more trained personnel to provide consolidated trust
services, increases the emphasis on tribal contracting and provides direct trust
aceountability”

REORGANIZATION OUTREACH

ooy

The BIA snd OST have created Reorganization Implementation Teams, consisting of staff from

both organizations, that meet regularly to discuss the status of their reorgenization activities,

These meetings allow for the coordination and communication of internal rearganization

activities, including the creation of a joint briefing to be presented to all BIA and OST employees

nationwide,

Throughout the month of June, six teamns of BIA and OST employees will present briefings at

regional and agency office locations to provide information to all employses about the

reorganization. Three to four regional or agency offices will receive the presentation each week.
BIA superintendents will be provided copies of the material and frained on the contents so that

they can provide information to employses and tribes at the ageney level. In addition to

providing presentations to BIA and OST personinel, each team also will provide briefings to

interested iribal leaders and individuals. Information and & schedule for these briefings will be

widely distributed by the regional offices to tribes so fhat they may attend.
CONCLUSION

“Ttiis reorganization is a major undertaking, and the benefits will be widespread. The
reorganization allows each organization to focus on its fiduciary duties as trustee to Indian

individuals and tribal beneficiarics. The BIA has demonstrated expertise in laud and natural

resource management which will be administered by a deputy regional administrator with that as

his sole responsibility. Direct line authority to the Assistant Secretary - Indian Affairs will

remain. The OST will alse have a regional and agency presence to ensure that trust standards are
followed in the management of those assets and will retain the responsibility for fivancial asset
management. By further developing and taking advantage of the strengths of sach organdzation,

BIA and OST will provide the most cost effective, efficient and successful trust imanagerment

system within the Department of the Interior,

This concludes our opening statement. ‘We look forward to answering any questions the
Committee may have.
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