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(1) 

S. 648 AND S. 1911 

WEDNESDAY, OCTOBER 6, 2021 

U.S. SENATE, 
COMMITTEE ON INDIAN AFFAIRS, 

Washington, DC. 
The Committee met, pursuant to notice, at 2:35 p.m. in room 

628, Dirksen Senate Office Building, Hon. Brian Schatz, 
Chairman of the Committee, presiding. 

OPENING STATEMENT OF HON. BRIAN SCHATZ, 
U.S. SENATOR FROM HAWAII 

The CHAIRMAN. Good afternoon. During today’s legislative hear-
ing, we will consider two bills, S. 648, Technical Corrections to the 
Shoshone-Paiute Tribes of the Duck Valley Reservation Water 
Rights Settlement Act of 2021, and S. 1911, Gros Ventre and the 
Assiniboine Tribes of the Fort Belknap Indian Community Water 
Rights Settlement of 2021. 

The Federal Government has a special trust responsibility to en-
sure the general welfare of Native communities. This responsibility 
includes helping Indian tribes secure access to clean and reliable 
water. 

But as the Committee heard earlier this year, many Native com-
munities still don’t have that access and continue to lack basic in-
frastructure for water delivery to homes and businesses on their 
lands. That is why Indian water rights settlements are such a crit-
ical tool in the planning and management of water resources, par-
ticularly in the west. Indian water rights settlements not only re-
solve disputes among water users, but they also gives tribes the 
tools to develop much-needed water infrastructure, support their 
economies, and improve environmental and health conditions on 
their lands. 

Both bills before the Committee relate to Indian water rights set-
tlement, but they represent opposite ends of the settlement process. 
In Senator Cortez Masto’s bill, S. 648, the Committee revisits an 
Indian water rights settlement Congress already authorized and 
ratified. As part of the Omnibus Public Lands Management Act of 
2009, S. 648 would authorize appropriations for the amount of in-
terest earned on the Shoshone-Paiute Tribes’ water settlement 
trust funds between 2009 and 2016. 

With Senator Tester’s bill, S. 1911, the Committee will turn its 
attention to the gratification stage of the Indian water rights set-
tlement process. In 2001, the United States, the Fort Belknap In-
dian Community and the State of Montana entered into a water 
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rights compact that settled the tribe’s water rights claims. S. 1911 
would ratify that settlement, authorize Federal funds to develop 
water and other infrastructure, and restore certain ancestral lands 
with historic cultural and sacred value to the tribe. 

Before I turn to any members of the Committee, I would like to 
extend my welcome and thanks to our witnesses for joining us 
today. I look forward to your testimony and our discussion. 

Senator Tester, would you like to make an opening statement? 

STATEMENT OF HON. JON TESTER, 
U.S. SENATOR FROM MONTANA 

Senator TESTER. I would, Mr. Chairman, and I want to thank 
you and the Vice Chairman for holding this hearing. I am incred-
ibly pleased to see the Gros Ventre and Assiniboine Tribes’ water 
settlement before this Committee. It has been a long time coming. 

The Fort Belknap Indian Community has been working toward 
this moment for over a century. That has included dozens and doz-
ens of meetings with local elected officials, irrigators, State legisla-
tors, Federal agency and other stakeholders to hammer out a fair 
compromise that honors FBIC’s water rights and protects 
irrigators. 

We are lucky enough to have a man who has been leading the 
way forward on those hard conversations for years in front of us 
today. It is my pleasure to introduce Andy Werk, of Fort Belknap 
Indian Community. I want to thank him for making the trek from 
Montana to here to testify about the importance of this settlement 
and what it means to the people that he represents. 

These are not easy water settlements. We have been here before. 
It really does take a real leader to hammer out water rights, and 
it takes a leader to be able to unite a community behind it. We 
have talked countless times about the need to move this settlement 
forward. I look forward to this hearing to see what Chairman Werk 
has to say about the water settlement. 

Thank you, Mr. Chairman. 
The CHAIRMAN. We will now turn to our witnesses. We have the 

Honorable Bryan Todd Newland, Assistant Secretary, Indian Af-
fairs, for the Department of the Interior, accompanied by Brent 
Esplin, Missouri Basin Regional Director of the Bureau of Reclama-
tion, Department of the Interior. We also have, would Senator Cor-
tez Masto like to introduce the chairman? That is a yes. Senator 
Cortez Masto, we can’t hear you. 

We will move on to Andrew Werk, whom Senator Tester has al-
ready welcomed. I am going to go ahead and introduce the Honor-
able Brian Thomas, Chairman of the Shoshone-Paiute Tribes of the 
Duck Valley Reservation, Owyhee, Nevada. 

I want to remind our witnesses that your full written testimony 
will be made part of the official hearing record. Please keep your 
statements to no more than five minutes. 

Assistant Secretary Newland, the Committee’s Rule 4(b) requires 
that if a Federal witness misses the Committee’s 48-hour deadline 
for submission of testimony, that witness must state on the record 
why the testimony was late. Please be prepared to start your testi-
mony with an explanation of why the department was unable to 
comply again with the Committee’s rule. 
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Mr. Newland, please provide your testimony. 
[Pause.] 
The CHAIRMAN. We are having some technical difficulties. Since 

we have the Honorable Andrew Werk in person, why don’t you go 
ahead and start, Mr. Chairman? 

STATEMENT OF HON. ANDREW WERK, PRESIDENT, FORT 
BELKNAP INDIAN COMMUNITY 

Mr. WERK. [Greeting in Native tongue.] I am here to speak to the 
truth to the Creator. 

Good afternoon, Chairman Schatz and members of the Com-
mittee. My name is Andrew Werk, Jr. I am the president of the 
Fort Belknap Indian Community, or the Gros Ventre and Assini-
boine Tribe. We are the Aaniih Nakoda people. 

I want to thank Chairman Schatz and Vice Chairman Mur-
kowski for having this hearing today. It has been a long time com-
ing. 

In 1898, we negotiated with the United States for a permanent 
homeland on our Fort Belknap Reservation. Our reservation is bor-
dered by the Milk River to the north and the Little Rocky Moun-
tains and Missouri River breaks to the south in Hays, where I live. 

The United States asked us to stop hunting buffalo and to be-
come ranchers and farmers. Everyone knew we would need water 
and irrigation to support this new economy and provide a perma-
nent homeland. 

A few years later, Montana was established and became a State, 
and was open for non-Indian settlement. Upstream from our res-
ervation, Henry Winters went into the Milk River to divert and 
take our waters. In 1908, the Supreme Court ruled in our favor. 
It held that when we reserved these lands, we also reserved the 
waters needed to make a homeland. This is what everyone knows 
as the Winters Doctrine. It should be known as the Aaniih Nakoda 
Doctrine. 

Our tribes fought for the waters we need to make a homeland. 
The Supreme Court ruled that you can’t have the water without 
the land. 

For more than 100 years, the Winters Doctrine has protected the 
water rights of all Indian tribes. Now, our water rights need to be 
protected. We won this important legal victory, but over the next 
100 years, the United States failed to protect and support our 
water rights. 

Our bill resolves our claims against the United States and will 
allow us to move forward in harmony with our neighbors. If we 
don’t work together to reach a settlement, we will go back to court 
and enforce our senior water rights. There is no question who has 
the senior water rights in the Milk River. Just ask Henry Winters. 

The non-Indian irrigators in our area know this and support our 
bill. No one wants litigation. This is our future. Our bill will grow 
our economy and benefit the entire region for future generations. 

Our bill does a few important things. It improves our water com-
pact that overwhelming passed the Montana legislature in 2001 on 
a bipartisan basis. The compact sets out our senior water rights 
and the compromises we made to allow non-Indians to continue to 
irrigate their lands. 
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Our bill also settles litigation claims against the United States. 
The settlement includes restoring tribal lands and providing crit-
ical funding for our infrastructure and economic development. 

Our water settlement is an infrastructure bill. You can put our 
projects into the Senate infrastructure bill and you would never 
know the difference. More than $200 million will go toward fixing 
our Federal irrigation project. This is funding for the BIA project 
in desperate need of repair. Another $40 million will go for res-
ervoirs, flood control, stock watering and other irrigation facilities. 

About $123 million will be used for safe drinking water infra-
structure, and about $230 million will support economic develop-
ment, training and operation costs related to water development. 

Our bill is a true Indian water rights settlement. It provides In-
dian water for Indian people using our lands. Almost all of our 
lands are held in trust, about 97 percent. Agriculture is still the 
biggest private industry on our reservation. These are Indian 
ranches and farmers that were left behind. We need the waters 
that we reserved to make a living and to expand our economy. 

Our settlement also provides protections for non-Indian users, 
non-Indian irrigators across the region. We have written letters of 
support. 

Our water settlement bill will also restore tribal homelands. This 
includes addressing the impact of allotment and restoring part of 
the Grinnell Notch that was cut from the Little Rockies on our 
southern boundary. The Grinnell Notch was taken by fraud and 
threat of starvation. The United States discovered gold in the Little 
Rockies. Less than 10 years after we settled on the reservation, the 
United States sent agents to take more lands. The agents lied. The 
agents also made threats. They said, I see that some of you people 
are pretty blind, you can’t see far. Two years from now, if you don’t 
make any agreement with the government, you will just have to 
kill your cattle, then you will have to starve. 

This was not true. We already ceded vast lands and resources 
and had treaties and agreements with the United States protecting 
these provisions. My great-great-grandfather Lame Bull did not 
back down. He said, ‘‘Look at my hair, it is gray. I say the same 
thing as I said before. I don’t want to sell.’’ 

But the United States wanted a gold mine, and cut 60,000 acres 
from our southern boundary. Now that mine is a Superfund site 
and drains acid into the water. Some of these groundwaters that 
flow onto our reservation will be polluted forever. These waters 
pass by our celebration grounds, our ceremonial grounds where our 
children swim. It is a perpetual nightmare. 

We are not asking for all the Grinnell Notch to be restored, just 
14,000 acres we need to manage our headwaters and the watershed 
in the Little Rockies. 

Grinnell was wrong. Our people could see far. The Little Rockies 
are a place of refuge and worship for the Aaniih Nakoda people, 
they are sacred. We go to these island mountain homelands to 
pray, heal, and gather medicines. Cutting the Grinnell Notch out 
of our reservation scarred our hearts. Our water settlement bill 
will help us heal this scar. 

We ask that the Committee consider our bill and move it forward 
quickly. Our bill is an infrastructure bill and will promote economic 
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development on our reservation and for all across central Montana 
for future generations. 

Mr. Chairman, Madam Vice Chairman and members of the Com-
mittee, water is life. We are the Winters Reservation. That should 
mean something. This is about the future of the Aaniih Nakoda 
people. 

Thank you for having this hearing today. 
[The prepared statement of Mr. Werk follows:] 

PREPARED STATEMENT OF HON. ANDREW WERK, PRESIDENT, FORT BELKNAP INDIAN 
COMMUNITY 

Chairman Schatz, Vice Chairwoman Murkowski, and Members of the Senate 
Committee on Indian Affairs, my name is Andrew Werk, Jr. I serve as President 
of the Fort Belknap Indian Community Council. Thank you for the opportunity to 
testify in support of S. 1911, the ‘‘Gros Ventre and Assiniboine Tribes of the Fort 
Belknap Indian Community Water Rights Settlement Act of 2021.’’ It was our 
Tribes who fought for the right to use the water on our Reservation and established 
the federal law that governs all Indian reserved water rights in the United States. 
This federal law is known as the Winters doctrine. Now, more than a century later, 
it is time to confirm our historic water rights and approve our Water Rights Settle-
ment, which will provide us the ability to develop and use our water. 

In his writings as an Indian law scholar, Department of the Interior Solicitor Rob-
ert Anderson recognized the importance of Congressional action to approve Indian 
water rights settlements. He wrote that: 

The struggle of Indian tribes to maintain their property and survival as distinct 
communities is revealed by examining the status and treatment of Indian water 
rights by the federal government. Indian reserved water rights are trust prop-
erty with legal title held by the United States. They were first recognized in 
1908 in Winters v. United States. As such, one might expect to find that by now 
a trustee would have developed an effective system for defining and protecting 
the trust corpus. 1 

Through a series of treaties and agreements with the United States, we reserved 
a permanent homeland in 1888, our Fort Belknap Reservation for the Gros Ventre 
and Assiniboine Tribes. In these negotiations we ceded millions of acres of our an-
cestral lands and resources. In return, through the Treaty of 1855, the 1888 Con-
gressional Act, and other agreements, the United States promised to provide and 
support an agricultural economy that would sustain our Tribes on our reserved 
homelands. Over the next 100 plus years, the United States failed to fulfill many 
of these commitments, including protecting and preserving our waters, and we now 
have the highest poverty rate of any tribal reservation in Montana. 2 

We support the renewed commitment of the current Administration to settle trib-
al disputes. We now ask Congress to acknowledge our many years of negotiations 
with the United States through our assigned Federal Negotiations Team and the 
Secretary’s Indian Water Rights Office (SIWRO). Our Water Rights Settlement is 
based on long-standing, historical principles of federal policy and related court deci-
sions on the reserved water rights of Indian people that ensure we will receive the 
full benefit of the water rights promised to us in treaties and agreements with the 
United States. These principles include (1) recognition of a reservation of water for 
reservation homelands and the promise of assistance in establishing an agricultural 
economy when valuable tribal lands were ceded to the United States; (2) a method 
of quantifying our Indian water rights based on the practicably irrigable acreage 
(PIA) of the reservation; and (3) the importance and obligation of the United States 
to honor its treaty promises and keep its word to assist us with the establishment 
of a viable agricultural economy in order to create a permanent homeland. 

Irrigation began on our Reservation in 1889. Several years later, Congress author-
ized the Fort Belknap Indian Irrigation Project. Soon, non-Indian, upstream 
irrigators were depleting our main water supply, the Milk River. The United States, 
our trustee, protected a portion of our Indian water supplies and went to court to 
defend them. In 1908, the U.S. Supreme Court concluded that the lands of the Fort 
Belknap Reservation were ‘‘practically valueless without irrigation-a barren 
waste[,]’’ Winters v. United States, 3 and established what is now the seminal legal 
doctrine for Indian reserved water rights, known as the ‘‘Winters Doctrine.’’ The In-
dian reserved water rights began with our Reservation, and we are the ‘‘Winters 
Tribes.’’ 
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This critical federal Indian law doctrine has stood the test of time. 4 A final settle-
ment of our Indian reserved water rights and claims against the United States for 
the mismanagement and failure to protect this critical natural resource will reaffirm 
the Winters rights for all tribes. Additionally, as Department Solicitor Robert Ander-
son has stated: 

Most important is the fact that in the era of negotiated Indian water settle-
ments, PIA is the one component that can be objectively evaluated and thus 
serves as a cornerstone for the settlement framework. 5 

Settling our Indian reserved water rights claims in a manner that acknowledges 
the United States’ broken treaty promises and trust responsibilities will dem-
onstrate the historical Congressional commitment to protecting tribal treaty rights 
and tribal natural resources. It will fulfill the federal government’s fiduciary trust 
duties to the Fort Belknap Indian Community that derive from the early Treaty and 
agreements between our governments. It will bring an end to a 30-year process of 
negotiations between the United States, Montana, and our Tribes. As stated in 
Final Report 23 of the Commission on Indian Trust Administration and Reform 
(2013), the usual zealous Departmental defense in litigation against the United 
States ‘‘should be tempered and informed by the federal-tribal trust.’’ 6 Both Con-
gress and President Biden’s Administration, under Secretary Haaland’s leadership, 
have an historic opportunity to demonstrate this approach to Indian reserved water 
rights settlements for the ‘‘Winters Tribes’’ with a fair, monetary settlement that 
will support the development of our Indian reserved water rights, promote our Trib-
al self-determination and self-sufficiency, and result in an economically healthy and 
permanent homeland for our people. Our Water Rights Settlement will be an Indian 
water settlement for Indian people. 

We ask Congress to put the brakes on a disturbing trend in federal Indian water 
rights policy. There has been a slow but discernable shift away from federal owner-
ship of the centuries of mistreatment and broken promises of the United States to-
ward Indian people as it relates to the promise of assistance in creating a perma-
nent homeland and self-sufficiency with the development of reservation Indian 
water rights. However, under Congressional leadership, the pendulum can swing 
back toward courageous, forthright, and fair decisionmaking to settle Indian re-
served water rights—in particular, after 30 years of negotiations with the federal 
government and the State, the Indian water rights and claims of the Fort Belknap 
Indian Community must now be approved. It is long overdue. 

We are not a wealthy Tribal government nor wealthy people; we do not have fancy 
casinos or vast energy resources. A settlement of our Indian water rights will bring 
long overdue investments in infrastructure on our Reservation. With a population 
of 8,150 enrolled members, and a large land base of 625,000 acres, our reservation 
lands are 97 percent trust lands, held by the United States for the Fort Belknap 
Indian Community (‘‘FBIC’’) and our allottees. 7 Similarly, our Fort Belknap Indian 
Irrigation Project serves primarily the trust lands of Indian people. 

In the 1980s, we chose settlement over litigation with the State and Federal gov-
ernments when we initiated negotiations with the Montana Reserved Water Rights 
Compact Commission and an assigned Federal Negotiations Team. President George 
H. Bush established the Secretary’s Office of Indian Water Rights Settlements in 
1989, and the Department of Interior (‘‘Department’’) adopted federal regulations 
promoting Indian water settlements in 1990. 8 This provided the structure and guid-
ance for the negotiations and settlement of claims concerning Indian water re-
sources over litigation, offering a promise to tribes that their right to water would 
be developed at long last with the support of its trustee. 

We came to the bargaining table in good faith that our Federal Negotiations Team 
was fully participating, not just it is governmental capacity, but also as the trustee 
over what is our most valuable natural resource-water. We adopted the court-ap-
proved principles of practicably irrigable acreage (PIA) to quantify the volume of our 
Indian reserved water rights, 9 and negotiated the administration of our water. 
Many hours of negotiations, extensive studies, public meetings across northcentral 
Montana, and Tribal community meetings took place to reach an agreement, not 
only on the quantity and administration of our water rights, but also for the mitiga-
tion of the impact of the full development of our agreed-upon reserved water rights 
on non-Indian state water users. 

After more than 10 years of negotiations, we reached an agreement with the State 
and Federal governments-the 2001 ‘‘Fort Belknap-Montana Compact, entered into 
by the State of Montana, the Fort Belknap Indian Community, and the United 
States of America’’ (‘‘Water Compact’’). 10 Our Water Compact easily passed the 
Montana Legislature with a large bipartisan majority. 
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Our negotiations and settlement efforts have not been easy. Over the three dec-
ades of our negotiations with the federal government related to our damages claims, 
we have experienced the Department of Interior’s shift in the interpretation and im-
plementation of the policy of the Department. 11 Unfortunately, the Winters decision 
did not trigger a renaissance of funding commitment by the federal government to 
develop reservation water rights. But acknowledgement and recognition of the fed-
eral government’s trust responsibility and obligations over Indian water rights as 
held in trust by the United States for the benefit of the Indians can be found in 
key documents. 

We pull a few threads of history to illustrate the shifting policy of the United 
States and disturbing trend in federal policies and efforts to settle Indian water 
rights claims. For example, in 1956, Congress enacted the Colorado River Storage 
Project Act and made a phenomenal statement of its recognition of fiduciary respon-
sibility in the following provision for the Navajo Nation’s participation in water in-
frastructure development: 

[T]he costs allocated to irrigation of Indian-owned tribal or restricted lands 
within, under, or served by such project, and beyond the capability of such 
lands to repay, shall be determined, and, in recognition of the fact that assist-
ance to the Navajo Indians is the responsibility of the entire nation, such costs 
shall be nonreimbursable. 12 

Assistance to the Navajo Indians, of course, was representative of the Govern-
ment’s responsibility to Indian people, generally. But progress in funding the federal 
support for Indian water rights development has been exceedingly slow while the 
United States focused on and built western water infrastructure projects for the 
non-Indians. 13 

After Arizona v. California adopted and reinforced the Winters doctrine for the 
recognition of Indian water rights in 1963, and created the practicably irrigable 
acreage standard for quantifying a tribe’s water rights, 14 Congress passed the In-
dian Self-Determination and Education Assistance Act of 1975. 15 President Nixon 
signed and introduced it as the ‘‘dawn of the self-determination age,’’ and described 
the following: 

‘‘[t]he special relationship between Indians and the Federal government is the re-
sult of solemn obligations which have been entered into by the United States 
Government . . . [T]he special relationship . . . continues to carry immense moral 
and legal force.’’ 16 

This was followed by President Jimmy Carter’s adoption of the Federal Water Pol-
icy initiative in 1978 to promote Indian water rights settlements over litigation. 17 

Congressional frustration over the slow pace of Indian water settlements by the 
Department of Interior was evident in 1989 when Senators Mark Hatfield (OR) and 
James McClure (ID) drilled Interior Secretary Manuel Lujan and asked: ‘‘Why can’t 
the administration agree that these settlements are a national obligation now to be 
funded?’’ 18 

But by the beginning of the 21st Century, federal policy interpretation was shift-
ing away from the historical recognition of the United States’ obligations as the 
trustee of Indian water rights. In 2008, the Department published revised Federal 
Regulations governing Federal Indian Irrigation Projects. 19 The Department de-
clared, in its response to ‘‘Public Comments’’ during the rule-making process, that 
it ‘‘does not have a trust obligation to operate and maintain irrigation projects,’’ 20— 
shocking many in Indian Country. The single case relied on by the Department to 
support its blanket conclusion of application to all Federal Indian Irrigation Projects 
was not justified and can be distinguished from other tribal claims and cir-
cumstances characterizing the solemn promises of the United States to develop an 
agricultural economy for a homeland reservation. This is a striking shift from the 
declaration that Congress made in 1956, when assistance in the development of In-
dian irrigation projects was ‘‘the responsibility of the entire nation.’’ 

Subsequently, the Department issued Order No. 3335, ‘‘Reaffirmation of the Fed-
eral Trust Responsibility to Federally Recognized Indian Tribes and Individual In-
dian Beneficiaries,’’ in 2014. This again caused a stir in Indian Country when the 
Department relied on another single, judicial decision to limit the scope and narrow 
the definition of its responsibilities by adopting the conclusion that specific statutes 
and regulations must establish the fiduciary relationship and define the contours of 
the United States’ fiduciary responsibilities. 21 This position was expressly rejected 
by the Secretarial Commission on Indian Trust Administration and Reform and by 
other decisions of the United States Supreme Court. 22 

The Department seemed to ignore judicial guidance to apply a ‘‘fair interpreta-
tion’’ rule when analyzing the government’s fiduciary duty in tribal treaties, Con-
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gressional Acts, and agreements, which ‘‘demands a showing demonstrably lower 
than the standard for the initial waiver of sovereign immunity [under the Indian 
Tucker Act]’’; it is enough that a statute be reasonably amenable to a reading man-
dating a right of recovery of damages—‘‘a fair inference will do.’’ 23 The isolated 
cases that the previous administrations have relied on from time to time to seem-
ingly narrow the scope of the federal government’s trust responsibilities to tribes 
should not form the basis for the Department’s carte blanche adoption of such a pol-
icy to guide the settlement of our Indian water rights. We urge Congress to also 
consider this historic trend away from its trust responsibilities to tribes as it relates 
to Indian water rights and development, and provide the leadership to reverse such 
a trend in the federal government’s policy. 

We conclude that the recent decision by the U.S. Supreme Court, in McGirt v. 
Oklahoma, 24 should breathe new life into the federal government’s understanding 
of the importance of the early Treaty promises and obligations the United States 
made to tribes and the importance of the Government ‘‘keeping its word.’’ 

The McGirt decision was followed by President Biden’s promise of a renewed 
‘‘commitment to fulfilling Federal trust and treaty responsibilities . . . [,]’’ 25 and 
the current Administration has declared a policy that will reverse the slide away 
from the federal obligations promised to tribes. In 2013, the Commission on Indian 
Trust Administration and Reform expressly rejected the narrow standard for breach 
of trust damages cases: 

The federal government has rested on this narrow standard from the damages 
cases to refuse to act to protect tribal resources from prospective harm, and to 
resist tribal efforts to compel agency action. As one respected commentator 
noted, ‘‘The trust responsibility should play a role in protecting tribal lands and 
resources, but the trust doctrine stands in potential jeopardy today as courts 
collapse protective trust requirements into statutory standards.’’ 26 

The Fort Belknap Indian Community has been negotiating our water rights settle-
ment with its trustee for the past 30 years. The pace of negotiations and settlement 
is excruciatingly slow. During this period of settling our Indian water rights, there 
seems to have been this silent shift away from the commitments of the 20th Cen-
tury to protect and preserve Indian water rights. 27 The federal government seems 
to have backed away from a national commitment to fund Indian water settlements 
and, in particular, its responsibilities to tribal water projects funded at a level that 
supports full Tribal water rights’ development that will support economic opportuni-
ties on reservations such as ours. 

We played by the rules. But our effort to complete our water rights settlement 
with the federal government over the past 2 decades has been stymied by a series 
of past Administrations who have, without explanation, seemed to take political aim 
at the PIA-based size and scope of our agreed upon Indian reserved water rights 
by asserting the need to reduce the Government’s trust obligations to us and deny-
ing the scope of our damages claim that address the federal government’s failure 
to build the water delivery infrastructure required to protect and preserve our water 
rights and put them to use—the purpose of which is to create our permanent home-
land through the development of a stable agricultural economy. We fear that this 
recent policy trend seems to focus on an Indian water settlement funding policy that 
is based on the size of the reservation and tribal population, for which there is no 
legal basis, instead of a policy based on the PIA quantification standard and Treaty 
promises. 

The promise of a true commitment to tribal sovereignty with economically viable 
homelands can become our reality. The promise of our early agreements with the 
United States, when we ceded millions of acres of land, was a permanent, livable 
homeland and assistance in the development and use of our reserved water rights. 
The United States has a continuing trust obligation and programmatic responsi-
bility to provide the Fort Belknap Indian Community a permanent and economically 
sustainable homeland. Congressional approval of our Water Rights Settlement will 
be the fulfillment of the United States’ Treaty promises to the Gros Ventre and As-
siniboine Tribes. 
Brief History of the Gros Ventre and Assiniboine Tribes 

Our Gros Ventre and Assiniboine Tribal members are a resilient people. But cer-
tain stark facts about our lives when compared to our non-Indian neighbors sup-
ports the conclusion that the United States has failed in its obligation to establish 
our permanent homeland as a self-sufficient, economically vibrant Reservation and 
thriving people. 

Population, Health, and Economic Hardship. We have 8,150 certified enrolled 
members in the Gros Ventre and Assiniboine Tribes, 28 half of whom live on the Res-
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ervation. 29 Due to a lack of adequate housing, many of our members live in nearby 
towns or rural areas and drive to the Fort Belknap Reservation each day or 
throughout the week. 30 About 92 percent of the people living on our Reservation 
are American Indians. 31 The median age at death of American Indians residing in 
Montana is 18 years lower than that of white people. 32 Poverty has become the 
norm fueled by economic depression and high jobless rates, lack of infrastructure, 
and substandard housing. The Fort Belknap Reservation economic hardship can be 
broken down as follows: 40 percent poverty rate; 34 percent unemployment rate; 
$29,566 median household income; and $10,896 per capita income. 33 Our very high 
unemployment rate can be compared to the much lower unemployment rates in 
neighboring Blaine County (10.4 percent) and Phillips County (5.1 percent). 34 

Farming Economy. Agriculture remains the mainstay of our Reservation economy 
and virtually the sole industry. Farms located on the Reservation are largely oper-
ated by Tribal members. 35 However, the low level of agricultural productivity is re-
flected in the low family incomes and standard of living currently experienced by 
our members. 

Conclusion. Increasing the availability of water on our Reservation and sup-
porting the FBIC development of its Indian water rights will give the Tribes the 
kind of economic opportunity that can improve the social and economic well-being 
of our people. In a partnership with the Federal government, we can construct, de-
velop, operate, and maintain the infrastructure required to secure the settlement 
promise of ‘‘wet water,’’ develop a sustainable agricultural economy, and provide eco-
nomic self-sufficiency for our permanent homeland. 
FBIC Water Settlement is an Infrastructure Bill 

After ceding millions of acres of territory, the Gros Ventre and Assiniboine Tribes 
reserved the Fort Belknap Reservation in what is now northcentral Montana. These 
lands were reserved and set apart ‘‘as an Indian reservation as and for a permanent 
home and abiding place.’’ 36 Our Reservation lands have never been broken apart 
and lost to non-Indians. Our Fort Belknap Indian Irrigation Project is and remains 
a federal Indian irrigation project. The quantification of our Indian reserved water 
rights is based on the well-respected and legally adopted principles of Practicably 
Irrigable Acreage (PIA). 37 During the negotiations of our rights, we successfully 
demonstrated that we have an adequate water supply with arable soils to support 
irrigation system infrastructure. 

Therefore, the significant purpose of our FBIC Water Rights Settlement is to set-
tle our water-related claims against the United States with sufficient compensation 
to support the development of our 2001 Water Compact water rights, described in 
the ‘‘Fort Belknap Indian Community Comprehensive Water Development Plan.’’ 38 

In working with the SIWRO and Federal Negotiations Team for several decades, 
we have responded to the shifting Administration interpretations of the Indian 
water settlement policy and Administrative preferences. The FBIC Water Settle-
ment Bill has been revised numerous times across this period based on the Adminis-
tration’s feedback and preferences. We ask that Congress give serious consideration 
to the policy requirement that tribes receive equivalent benefits for rights released 
as part of a settlement and realize value from confirmed water rights. 39 And with 
regard to the state cost share requirement of Indian water settlements, we ask Con-
gress to consider the fact that out of 26 settlements enacted by Congress by the end 
of 2016, as summarized by SIWRO, the following state cost shares were the fol-
lowing: 8 out of 26 settlements had 0 percent cost sharing; 6 settlements had cost 
shares between 0 percent and 5 percent; and 10 settlements had a cost share be-
tween 5 percent and 30 percent. After the 2001 ratification of our Water Compact, 
the Montana State Legislature approved financial commitments and contributions 
that will support the State’s cost-share to our settlement. 

In 1942, the U.S. Supreme Court stated that the United States ‘‘has charged itself 
with moral obligations of the highest responsibility and trust.’’ 40 We ask Congress 
to consider our historical circumstances, the United States’ moral obligation, and 
the responsibility of the entire nation 41 in providing the costs necessary to develop 
the projects identified in our Comprehensive Water Development Plan that are de-
signed to allow us to put our Indian water rights to use. 
Aaniiih Nakoda Settlement Trust Fund 

The vast majority of the funding in our Water Rights Settlement Bill will go to-
ward supporting and developing long overdue human and traditional infrastructure 
investments that the United States promised to the Gros Ventre and Assiniboine 
Tribes. The Aaniiih Nakoda Settlement Trust Fund in our Water Rights Settlement 
Bill, S.1911, includes four funding accounts that will both compensate the FBIC for 
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damages, described in the following section, and provide for the development of our 
Indian water rights. These accounts are the following: 
Tribal Land and Water, Rehabilitation, Modernization, and Expansion, 

Account #1 ($240,140,000) 
• More than $221.5 million, will go to repairing, expanding, and restoring the 

BIA’s Fort Belknap Indian Irrigation Project, including the Milk River unit, the 
Southern Tributary Irrigation Project (STIP), and the Peoples Creek Irrigation 
Project. 

• Develop two critical water storage reservoirs needed to stabilize and create a 
more reliable water supply for irrigation and other purposes. 

• Provide for the development of a stock-water distribution system on the Reserva-
tion. 

• Provide for the purchase of lands within the Project, farm loans, and the repair 
and re-establishment of wetlands. 

Explanation. Ninety-two percent (92 percent) of the funding in this account will 
benefit the United States’ federal property, the Fort Belknap Indian Irrigation 
Project (FBIIP), which is over 100 years old and generally exists as a long-neglected 
federal property, in a dilapidated and technologically outdated state with significant 
deferred maintenance needs. It is in need of major reconstruction (rehabilitation), 
infrastructure repair, and modernization. This is needed for the FBIIP to function 
efficiently and effectively and to conserve its water supply. The FBIIP was author-
ized for construction in 1895, but construction was never completed. 42 Account #1 
includes the completion of the FBIIP on the Milk River and restoration, rehabilita-
tion, and modernization of some of the irrigation units that were abandoned by the 
United States in the 1960s-1970s in the southern portion of the Reservation and on 
Lower Peoples Creek, largely due to the failure of the federal government to provide 
storage facilities to stabilize the water supply for irrigation purposes and prevent 
the flooding of arable lands. 

The funding also supports the construction of an off-stream water storage facility 
on the Milk River that will stabilize the water supply and provide water delivery 
to the lands in the expanded area of the FBIIP. This storage facility will benefit 
non-tribal water users downstream due to return flows, timed to provide a contribu-
tion to the Milk River water supply during the agricultural season when flows are 
low. The Water Compact provides for the coordination of operations between Fresno 
Reservoir, Nelson Reservoir, and the proposed, off-stream Fort Belknap Reservoir 
that will improve water efficiency and conservation. 

This funding account supports the Peoples Creek Irrigation Project that will pro-
vide flood control on the Lower Peoples Creek, protecting irrigable trust lands, and 
the construction of the new Upper Peoples Creek Dam and Reservoir. Finally, the 
funds will provide for a stock water distribution system and smaller projects to ben-
efit Tribal FBIIP farmers and ranchers. 

Account #1 of the Settlement Fund accounts for 40 percent of the total compensa-
tion sought by the FBIC. This funding will primarily improve the condition of and 
complete the FBIIP, prevent continued failure by the United States to fulfill its 
trust obligations to the FBIC to protect, preserve, and properly manage the FBIC 
water rights, and contribute to FBIC’s ability to realize the full potential of its ara-
ble lands and the abundant water supplies available to us. 
Water Resources and Water Rights Administration, O&M and Repair, 

Account #2 ($61,300,000) 
• Funds will be used to create a trust fund to provide long-term support for the 

Tribal Water Resources Department to administer and manage the FBIC’s 
water rights and an Operations and Maintenance Fund to ensure repair and 
upkeep of the irrigation projects. 

Explanation. Account #2 supports the traditional Indian water settlement activi-
ties crucial to the establishment of a Tribal Water Resources Department. A Trust 
Fund will allow the Tribal Department to operate on the annual interest earned on 
the trust fund and support the costs of the regulation, administration, and enforce-
ment of the FBIC water rights with the development of a Tribal water code, as well 
as capital projects that will provide the necessary infrastructure, equipment, and 
data to support the Tribal Department activities. Finally, Account #2 provides funds 
necessary to establish an Operation and Maintenance Fund for the Tribal agricul-
tural irrigation projects on the Reservation, using annual earned interest to support 
a portion of the annual operation and maintenance costs—proven to be important 
for sustaining the agricultural economy on the Reservation. About 97 percent of the 
irrigable lands are trust lands. 
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Tribal Community Economic Development, Account #3 ($168,390,000) 
• Utilize water resources to develop Tribal natural gas resources within the Res-

ervation and supply energy resources for an 80MW natural gas power plant. 
• Using increased agriculture production, develop an Integrated Bio-Refinery pro-

ducing 20-million-gallon-per-year of ethanol and cattle feed by-products. 
• Improve and support the health of the Tribal work force and Tribal communities 

by updating and expanding community wellness centers to improve health out-
comes and provide treatment and prevention for diabetes, hypertension, obesity, 
mental health, and substance abuse. 

Explanation. The economic development account will provide capital start-up 
funds for Tribal enterprises aimed at increasing Tribal economic self-sufficiency 
through economic development within the Reservation boundaries. These funds will 
be used to fund a portion of the large-scale projects that have significant water re-
quirements and are directly related to the FBIC’s overall water management. They 
are intended to provide a base of good paying, stable jobs to Tribal members, with 
the construction activities and economic growth benefitting other off-reservation, 
local residents and businesses. The FBIC is well-positioned to develop its potential 
natural gas reserves for economic gain. Based on a comprehensive feasibility study 
commissioned by the FBIC, the Integrated Bio-Refinery would directly use irrigated 
and dryland crop production as input to the plant, as well as support the use of by- 
product as an excellent feed for cattle, providing a great economic advantage when 
used in conjunction with a feedlot operation. 

The health and wellness of our Tribal members remain a significant concern. 
Wellness Centers are planned so that the health and well-being of our Tribal work 
force, and the community in general, can be improved. Wellness Centers are highly 
effective in combating prevalent tribal health issues, such as diabetes, hypertension, 
obesity, mental health, and substance abuse. Three centers within the Reservation 
are planned. 
Clean and Safe Domestic Water Supply and Wastewater Systems, Account 

#4 ($123,280,000) 
• Construct and improve access to and the safety of a clean, domestic water supply 

and wastewater removal systems on the Reservation. 
• Develop two new wells at 300-ft deep, and one new well at 480-ft deep to provide 

water for the communities of the Fort Belknap Agency, Hays, and Lodgepole. 
• Develop Homesite wells. 
• Construct new water treatment facilities in the Lodge Pole and Hays commu-

nities. 
• Expand existing tribal domestic water delivery lines. 

Explanation. The coronavirus pandemic resulted in an awakening in America of 
the importance of tribal community access to reliable, clean, and drinkable water- 
an essential human need. It is the foundation for healthy communities and growing 
economies. The National Congress of American Indians issued a report in 2017 stat-
ing that tribes receive only 75 cents for every $100 needed for drinking water, and 
estimated an Indian Health Service water sanitation facilities’ backlog at about $2.5 
billion. On January 27, 2021, President Biden issued Executive Order 14008, 43 
which provides that it is the policy of the Biden Administration to secure environ-
mental justice and spur economic opportunity for disadvantaged communities that 
have been historically marginalized and overburdened by pollution and underinvest-
ment in housing, transportation, water and wastewater infrastructure, and health 
care. 

FBIC has both drinking water supply issues and water quality concerns. The cost 
estimates are intended to cover needed improvements to the water facilities at each 
of the Reservation communities, as well as at individual homes within the rural 
areas of the Reservation. Renovation of the existing Fort Belknap Agency domestic 
water system will support the anticipated future growth in domestic water demands 
on the Reservation. 
Damages Claim 

The United States has yet to fulfill its promises under the Treaty of 1855, and 
the 1888 and 1896 Congressional Acts 44 that were to provide a sustainable agricul-
tural economy that can provide economic self-sufficiency for our permanent home-
land on the Fort Belknap Reservation. The FBIC has suffered extensive damages 
resulting from actions, as well as failures to act, of the United States that have de-
nied the FBIC the use of its reserved water rights. The statute of limitations does 
not bar the FBIC’s claims because the claims still have not accrued: among other 
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reasons, the FBIC’s reserved water rights have never been fully adjudicated, and 
the FBIC only began to research the agricultural potential of the reservation start-
ing in the mid-1990s. Thus, the nature and extent of the FBIC’s property rights in 
water have not been sufficiently determined to invoke the statute of limitations; the 
extent of the FBIC’s reserved water rights is what would be litigated if these settle-
ment negotiations fail. Although these facts were not fully known by the FBIC, the 
valuable interests of the FBIC were known to the United States and should have 
been vigilantly asserted and protected by the federal government, as trustee of the 
reserved water rights. Instead, the Government intensively developed the watershed 
for the benefit of non-Indians, without regard for the plain economic and social 
needs of the members of the Tribes and the FBIC. 

The FBIC has determined an estimate of the amount of damages that it has in-
curred with respect to its reserved water rights and resources. The FBIC’s Water 
Rights Settlement Act would settle approximately $730 million in claims against the 
United States by providing a total of $593,110,000 in damages to the FBIC, and in-
cludes the return of some ancestral and Reservation homelands that will be trans-
ferred back to the FBIC. When these damage claims are settled as part of the settle-
ment of our reserved water rights, such claims will be relinquished. 

Explanation of Damage Claims. The FBIC claims both historical and future mone-
tary damages as a result of the United States’ past and continued failure to protect 
the Reservation’s water supply on behalf of the FBIC (‘‘U.S. Failure’’). The damages 
are determined for each of six claims and based on estimates of the income for irri-
gated farming that the Tribes could have realized in the past and would be expected 
to realize in the future had the U.S. Failure not occurred (‘‘Lost Income’’). 

There are two types of damage claims alleged by the FBIC. The first type consists 
of damages due to the alleged taking of water from the Reservation when the Cana-
dian Boundary Water Treaty was signed, and the alleged taking of tribal property 
when Dodson Dam was built in 1908. The second type of damages claims arises 
from breach of trust responsibilities and obligations due to the failure of the United 
States to protect FBIC water rights, including against non-Indians, to complete and 
properly operate and maintain the BIA Fort Belknap Indian Irrigation Project, and 
to fulfill the expressed purposes of the Fort Belknap Reservation by adequately de-
veloping our water supply, including with irrigation systems and storage facilities, 
pursuant to the Tribal Treaty and Congressional Acts, and the Winters decision, 45 
which would support the promised, permanent homeland for the FBIC and its Trib-
al members. The following are the summary descriptions of each of the claims: 

A. ‘‘Taking’’ of Milk River water in signing the 1909 Boundary Waters Treaty. The 
Boundary Waters Treaty with Canada 46 deprived the Reservation of irrigation 
water. The highest and best use of water that was taken from our Reservation 
would have been irrigated agriculture. Natural Resources Consulting Engineers, 
Inc., the FBIC’s water resources experts, estimates that the water given to Canada 
in the Treaty was sufficient to irrigate 9,400 acres of Reservation lands beginning 
in 1909. Damages: $266,321,121. 

B. ‘‘Taking’’ of land for Dodson Dam. When Dodson Dam was constructed in 1908, 
Tribal land was taken both for the Dam itself and for the use of a canal. In addition, 
seepage from the canal waterlogged nearby land, rendering it unsuitable for irriga-
tion. The total irrigable land taken from the Tribe was 2,587 acres. Damages: 
$74,640,836. 

C. Breach of trust on land taken for Dodson Dam. Even prior to the Dodson Dam’s 
construction, the United States breached its trust responsibility by not assisting the 
Tribes in developing its land for irrigation. This claim is made for the same 2,587 
acres as in the above paragraph, but for the period 1900–1908, prior to the Dam. 
Damages: $4,595,747. 

D. Breach of trust on land that could have been flood-irrigated from the Milk 
River. The United States failed to develop irrigation works to use the water that 
was available on the Reservation, which diminished the amount of irrigation that 
actually occurred on the Reservation. The United States built a tribal project that 
irrigated approximately 10,000 acres. However, 13,027 acres could have been irri-
gated given contemporary technology. This claim is based on the difference between 
historical actual acres irrigated and the potential irrigation of 13,027 acres. Dam-
ages: $90,976,421. 

E. Breach of trust on land that could have been sprinkler-irrigated from the Milk 
River. By the end of World War II, the United States had developed a large capacity 
for making aluminum, largely used during the war to build aircraft. Following the 
war, this industrial capacity was available for peacetime uses, including making the 
aluminum pipe that made widespread sprinkler irrigation practical. The first post- 
war shipment of aluminum pipe for use in sprinkler irrigation was in 1946, and 
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from then sprinkler irrigation grew rapidly. The United States failed to utilize this 
new technology to support the promised agriculture economy on our Reservation. 
Damages: $222,384,416. 

F. Breach of trust on land that could have been irrigated within the Southern Trib-
utary Irrigation Projects (‘‘STIP’’). In the early 1960s through 1970 the United 
States failed to adequately maintain, and effectively abandoned, the irrigation water 
delivery systems serving a total of 8,313 acres of STIP lands. The responsibility for 
the irrigation of 6,828 acres of this land was formally transferred by the U.S. to 
landowner organizations, transferring all of the right, title, and interest of the U.S. 
in the irrigation systems. The irrigation delivery systems were in complete dis-
repair, were no longer functional, and the United States did not provide any associ-
ated management training to the landowners. Five other irrigation units consisted 
of 1,485 acres. No evidence has been identified to support a conclusion that these 
units were officially transferred to the water users, and the Federal government has 
failed to maintain them in an operable condition. The operation and maintenance 
responsibility of these units has remained with the Federal government to this day. 
Damages: $69,711,463. 

Explanation. The approach taken to estimate both types of damages, D and E, 
above, was to reconstruct an agricultural economy that reasonably could have been 
supported by the land and water resources of the Fort Belknap Reservation. The 
income available from dry farming or from grazing and the difference was used to 
determine the damages due to a lack of a developed water supply. One difference 
in approach in valuing the takings claims as opposed to the breach of trust claim 
is the treatment of accumulated interest on historical damages. Interest is applied 
to damages in the takings claims, but not for the breach of trust claims. Historical 
damages have been restated in today’s dollars in order to maintain the purchasing 
power of the foregone income. The cost of settlement is fully justified by the needs 
of the Reservation and the FBIC potential claims against the United States. 

Land Transfers. The Bill also provides for the transfer of 58,553 acres of lands 
to restore FBIC’s homelands and provide for the following: 
• Tribal management of the headwaters of streams that are part of our Indian 

water rights, but currently below the southern boundary of our Reservation. 
The land transfer includes only 14,495 acres of the more than 60,000 acres in 
the Little Rockies that were removed from our Reservation barely 7 years after 
it was established, and include our sacred sites that support the traditional 
spiritual and cultural practices of our Tribal members. 

Shortly after our Reservation homeland was established, the Indian Commis-
sioners returned to secure a portion of our new 1888 homeland because gold was 
discovered on our Reservation. They threatened us with starvation if we did not 
agree. Our Tribal leaders were told that if we did not sell more of our land, that 
‘‘there would be no way to get beef, cattle, flour, wagons, or anything else . . . and 
your women and babies [will be] crying for something to eat. . . .’’ 47 In other 
words, that the United States would abandon us-in spite of its promises-and we 
would starve to death. 

As an agent of the United States, Commissioner Grinnell said to us, ‘‘I see that 
some of you people are pretty blind. You can’t see far. Two years from now, if you 
don’t make any agreement with the government, you will just have to kill your cat-
tle and then you will have to starve.’’ 48 My great-great grandfather, Lame Bull did 
not back down from these threats. He retorted, ‘‘Look at my hair. It is grey. I say 
the same thing as I said before. I don’t want to sell.’’ Grinnell was wrong.our Tribal 
leaders could see far into the future. 

A leading scholar on Indian history offered the following description from Indian 
people over their land losses: ‘‘This is where we worshipped-we prayed-where we got 
our spiritual sustenance and went to commune with the Creator, who protected 
us.’’ 49 But, as this historian explained, the Indian agents and the leaders of the new 
country never understood the spiritual shock that the Indian people suffered when 
their lands were stolen. But the Gros Ventre and Assiniboine people were in a state 
of extreme destitution when these lands were removed, and they still grieve over 
the loss of these sacred lands. 

Additionally, although our Tribal Leaders were told that the portion of our Res-
ervation that would be taken by the federal government would be 40,000 acres, the 
subsequent land survey included 60,000 acres there were removed from the south-
ern boundary of our Reservation. But monetary compensation to the FBIC was only 
provided for 40,000 acres. 

Finally, the Indian agents told our Tribal Leaders that our water rights would not 
in any way be impaired by this land removal. Now the waters used by the miners 
south of our Reservation are polluted and are part of a Super Fund to clean up the 
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damages. The lands we are requesting be returned to us, however, are north of this 
area of environmental pollution. 
• Consolidation of Tribal lands both on and off the Reservation (including the sub-

marginal land area adjacent to the western boundary of the current Reserva-
tion) for improved administration; and 

• Better management of forested lands by our experienced land management de-
partment and fire response team, and the restoration and protection of the 
FBIC’s cultural resources. 

These lands include state trust lands (27,709 acres), and federal lands (30,844 
acres) (i.e., lands held by the Bureau of Land Management, Bureau of Reclamation, 
and Department of Agriculture). 

Mitigation for State Water Users 
After our long-time cooperation and compromises with our non-Indian neighbors, 

Congressional support of the agreed-upon mitigation activities in our negotiated 
FBIC-State-Federal Water Compact will create harmony at a time when water wars 
between water users are increasing. In fact, Montana is in a severe drought this 
year. Mitigation activities will stabilize the water supply, conserve water, and im-
prove water use efficiency. Consistent with the Federal government’s policy to re-
solve Indian water rights disputes through negotiated settlements, 50 our Water 
Compact (a) is an agreement to which the federal government is a signatory party; 
and (b) will create long-term harmony and continued cooperation among the inter-
ested parties by respecting the sovereignty of the State and FBIC in our respective 
jurisdictions. 51 

The Montana Reserved Water Rights Compact Commission (‘‘Commission’’) was 
created by the State legislature to negotiate tribal water settlements with tribes and 
the federal government. 52 Negotiations among our Parties were conducted in ear-
nest throughout the 1990s. The Commission conducted no fewer than 20 meetings 
between 1997–2000 throughout our region, known as the Hi-Line area of 
northcentral Montana, for public information and input on the proposed Water Com-
pact. The Commission documented over 18 negotiating sessions with the FBIC and 
Federal government between 1990–2000. In addition, substantial public information 
and drafts of the Water Compact were distributed through numerous public and 
FBIC outlets. 53 This extensive public and tribal information effort led to the over-
whelming approval of our 2001 Water Compact by the State Legislature (94 percent 
approval in the House and 87.5 percent in the Senate). The FBIC Council also ap-
proved the Water Compact. 

As described in the Fort Belknap-Montana Water Compact, the Parties plan im-
provements in the operating capabilities of the Milk River Project, where the Milk 
River is the FBIC’s largest source of our Indian water rights and forms the northern 
boundary of our Reservation. These improvements will mitigate the impact of the 
FBIC’s future water development on Milk River Project and tributary water users. 
The Water Compact also provides that the FBIC will subordinate its senior water 
rights in the Upper Peoples Creek to upstream non-Indian irrigation water users 
so that they will be able to continue their historical irrigation water use. 

Milk River Basin. The water diverted from the Milk River by the FBIC is the 
most senior water right on the river. All water users in this basin will benefit from 
the mitigation activities the Parties agreed to in the Water Compact. Water Com-
pact Article VI.B., Mitigation of Impacts on the Milk River Project, provides the fol-
lowing: 

The Parties agree that, as a result of development and use of the Tribal Water 
Rights and protection of water use on tributaries, the Milk River Project and 
its water users will, at times, be adversely affected if no change is made to the 
Milk River System. . . . to the level of 35,000 Acre-Feet Per Year. . . . 

Improvements in the Milk River Project will mitigate the impact of the develop-
ment and future use of our Tribal Water Rights in the Milk River and provide pro-
tection of water use on upstream tributaries. With the approval of the Water Com-
pact, the Parties committed to working together for the Congressional approval of 
the Water Compact. However, because the improvements to the Milk River Project 
and the protection for tributary water users will mitigate the impact of the develop-
ment of our Tribal Water Right, the mitigation measures were essential to the 
State’s agreement to the Compact. The State reserved the right to withdraw as a 
party if ‘‘Congress does not authorize and appropriate the federal share of funding 
for the modification to the Milk River Project or other alternatives necessary to miti-
gate the impact of development on the Tribal Water Right.’’ 54 
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Extensive studies were conducted by each of the negotiating Parties to analyze 
the impact of FBIC’s water development and use on the Milk River, and potential 
projects were identified by the ‘‘Fort Belknap Technical Team,’’ a Technical Team 
that consisted of Federal, State, and FBIC technical experts. Projects were identified 
that would provide mitigation of 35,000 acre-feet per year for the Milk River Project 
and tributary water users. Studies continued to be conducted after the approval of 
the Water Compact. After years of study, and a recent agreement between the State 
and FBIC on the preferred mitigation measures, the Bureau of Reclamation is now 
proposing a mitigation measure that was not selected as part of the most promising 
mitigation measures identified by the Fort Belknap Technical Team. The Bureau of 
Reclamation is taking the position that additional studies are now needed to con-
sider its mitigation preference before finalizing the agreements between the federal 
government and the State that are necessary to comply with this important Water 
Compact. The FBIC does not agree that more studies will be fruitful in advancing 
completion of these required negotiations. It is our position that further studies of 
the relevant issues are unnecessary. 

Upper Peoples Creek. The second mitigation-related agreement of the Parties to 
the Water Compact is provided at Art. VI.C.: 

The Parties agree, that, as a result of the protections provided to the Upper 
Peoples Creek [non-Indian] water users in the Compact and the variable nat-
ural water supply in the Peoples Creek Basin, the water supply available for 
development of the Tribal Water Right in the Peoples Creek may be limited. 
The Parties agree that such impacts can and shall be mitigated. . . through 
the construction of a dam and reservoir . . . and to seek 
appropriations . . . for the benefit of the Tribes. 

During the Water Compact negotiations, non-Indian, state irrigators who have 
historically farmed on Upper Peoples Creek, upstream of the western boundary of 
the Reservation, sought protection from the FBIC’s agreed-to Indian water rights 
quantification, development, and use in the Upper Peoples Creek. Additionally, the 
Peoples Creek Basin has a highly variable natural water supply, resulting in limita-
tions in the development and use of the Tribal Water Rights in Peoples Creek. 

Therefore, the FBIC agreed to allow the current irrigation of lands in Upper Peo-
ples Creek by the non-Indian irrigators, subordinating the FBIC’s senior reserved 
water rights. In exchange for the FBIC agreement with these state water users, the 
State and Federal governments agreed to mitigate the impact on the FBIC water 
use by constructing a dam and reservoir for the benefit of the FBIC in the Upper 
Peoples Creek. The dam and reservoir will significantly improve the reliability, 
availability, and use of the FBIC water rights from Peoples Creek on the Reserva-
tion. 
Montana Water Court Adjudication 

In the 1970s, the State started a general stream adjudication of all water rights 
through the Montana Water Court. 55 The Legislature set up a process that would 
allow tribes to negotiate their water rights with the State instead of litigating them 
through the Water Court. The negotiations process was carried out through the Re-
served Water Rights Compact Commission (‘‘Commission’’). In 1981, the FBIC Coun-
cil chose to negotiate and settle its Indian water rights with the State and United 
States. In 1990, the FBIC stipulated to stay proceedings in pending lawsuits in the 
federal court of Montana and the pending adjudication in the Montana Water 
Courts. 

However, the State Legislature terminated the activities of the Commission in 
2013 and set a deadline for all remaining Indian reserved water rights claims to 
be filed with the Water Court by June 30, 2015. The United States, as our trustee, 
filed the FBIC water claims on behalf of the FBIC. Our water rights claims, there-
fore, are before the Montana Water Court, and it is currently uncertain when the 
Court will initiate the adjudication of our claims. However, an adjudication of these 
claims after decades of negotiations, an agreed-upon Water Compact, and a pro-
posed Water Rights Settlement Bill before the Senate would be tragic for all Parties 
at this point in time-resulting only in a ‘‘paper water right’’ for the FBIC, with no 
ability to develop and benefit from our Indian water. Therefore, time for Congres-
sional approval of our Water Rights Settlement is of the essence. 

The FBIC should not be required to litigate its claims after good faith bargaining 
with the Federal government. Yet, our Indian water rights claims have been filed, 
as required under federal and state law, with the Montana Water Court and its ad-
judication could proceed at any time. We agree with Master Rifkind who observed 
in his 1963 Arizona v. Colorado report that ‘‘Indian water rights litigation turns into 
sporting matches and endurance contests[,]’’ and is followed by dozens of years of 
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‘‘a platoon of lawyers at work, committed to either sustaining or destroying its re-
sult.’’ 56 The United States is too far into our settlement effort, which can now result 
in fair monetary compensation that will support the FBIC’s development of its 
agreed-upon Indian reserved water rights. The United States should see that liti-
gating the FBIC water rights claims is no longer an option and should be avoided. 

In short, litigation of Indian water rights is a lengthy and costly process, with an 
uncertain outcome-for everyone. We are seeking a settlement that provides us with 
‘‘wet water,’’ with sufficient funding to settle our damage claims and allow for the 
development and use of our Indian water rights. That is the promise of settlement 
over litigation. 
Conclusion 

With the passage of our Water Rights Settlement Bill, Congress has an oppor-
tunity to address more than 100 years of neglect and failure of the United States 
to fulfill its commitments made in treaties and agreements with the Gros Ventre 
and Assiniboine Tribes. Indian water rights are one ‘‘of the four critical elements 
necessary for tribal sovereignty.’’ 57 Our Water Rights Settlement provides ‘‘the end 
of the trail’’ 58 to recognition and enforceability of our reserved water rights, self- 
sufficiency, and economic success-and supports the permanent, livable homeland for 
our people that was promised to us by the United States. Our Water Rights Settle-
ment will confirm our negotiated Indian water rights, is designed to provide us with 
the ability to realize value from our confirmed water rights, will resolve our water- 
related claims, and achieve finality on these claims. 59 

The United States’ ‘‘role in all stages of the settlement process serves as a way 
to fulfill its trust responsibility to the tribes to secure, protect, and manage the 
tribes’ water rights.’’ 60 It provides funding that will assist us in establishing a via-
ble agricultural economy and justifies desperately needed expenditures for pro-
grammatic responsibilities, including for the federal Fort Belknap Indian Irrigation 
Project. 61 Rehabilitation, modernization, expansion, and restoration of this Project 
will prevent continued accrual of damages against the United States. 

Our Indian water settlement is structured to promote economic efficiency on our 
Reservation and our Tribal self-sufficiency. 62 It is an agricultural infrastructure 
plan; includes the development of clean and safe drinking water; provides for the 
FBIC to administer, manage, and enforce its reserved water rights; with additional 
economic projects that will allow us to develop our Indian reserved water rights and 
improve the poor economic condition of our members on the Reservation. 

Approval of our Water Rights Settlement is an historic event-we are the Winters 
Tribes with a recognized Indian reserved water right since 1908, and we are the 
last tribes in Montana to achieve our water settlement with the United States. 

Approval of our Water Rights Settlement will also remove the cloud over the non- 
Indian water rights holders from the uncertainty that exists from a failure to ap-
prove our Water Compact. 

In the promise of a permanent, livable homeland, the United States promised an 
investment in community-a principal reason for justifying reservation water projects 
where some doubt its cost-benefit. 

Indian policy is a classic example of the recognition that there is a community 
value [in water projects] and that subsidy can be an investment in the commu-
nity. . . . And community value is a reason to support [Indian water] projects. 63 

This may require the United States to look beyond the strict scrutiny of a cost- 
savings lens to settle our Indian reserved water rights. The West was built on ex-
pansive water projects for the non-Indian settlers, 64 which has been called a period 
of disregard for Indians while the United States subsidized water projects for non- 
Indians rather than Indians. 65 

We have negotiated in good faith with our Federal Trustee, through the SIWRO. 
We proceeded under the assumption that the United States was also negotiating in 
good faith. Through transfer of federal power across the decades-at the Federal, 
State. and Tribal levels-we have persevered. 

We urge the United States not to abandon the PIA standard for determining our 
Tribes’ Indian reserved water rights, and to provide us with a fair settlement that 
allows us to develop our water rights to account for nearly a century-and-a-half of 
failure to provide the water delivery infrastructure needed for both our agricultural 
economy, promised with the creation of the Fort Belknap Reservation and our vast 
land cessions, and for other purposes that make our Reservation a permanent home-
land. 

If Congress fails to support the FBIC water rights settlement after three decades 
of negotiations with the United States, including agreement with the quantification 
and administration of its Indian reserved water rights in 2001, the FBIC will con-
tinue to be stripped of its most valuable property right and tribal asset-water. We 
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have compromised with the state water users, and the Federal government agreed 
to fund mitigation activities for non-Indian water users. 

We ask that Congress support our urgency to pass our Water Rights Settlement 
now. Demonstrate the United States’ fiduciary responsibility to the FBIC, as was 
done in another recent Congressional tribal water settlement. 

We ask that Congress support of our proposed Water Rights Settlement and reaf-
firm the Winters Doctrine and PIA standards for Indian water rights settlements. 
Why? In the end, perhaps, Charles F. Wilkinson explained it the most eloquently 
in 1993: 

‘‘[I]t has been the role of morality that has touched my mind and my heart. It 
is a morality that comes from a sense of community, a sense of homeland, a sense 
of history, and a sense of promises. It is fascinating the way an abstraction such 
as morality can be so intensely practical. Without that morality, there would be no 
Winters doctrine and no water settlements, because it is a sense of morality that 
drives Indian policy. Tribal leaders are able to express this morality in an evocative 
and fair way, explaining the history, the promises, and the period of neglect, ex-
plaining the importance of homelands and other values that none of us fully com-
prehend. This morality has carried these Indian water settlements and other as-
pects of Indian policy. Morality matters profoundly because it is the backdrop for 
all the technical matters contained in these settlements.’’ 66 

There is a fear in Indian country that the tide may continue to move against us 
with a shift in judicial policy starting at the top. The water wars are starting. But, 
with the passage of our Water Rights Settlement Bill, Congress can reaffirm the 
historic Federal tribal relations and understandings [that] have benefitted the peo-
ple of the United States as a whole for centuries and have established enduring and 
enforceable Federal obligations to which the national honor has been omitted. 67 

The continued policy of tribal self-determination and self-sufficiency must include 
the use of our water, our most important natural resource. 68 Under the current pol-
icy of the Department, one criteria under the framework for negotiating settlements 
is that ‘‘Indians obtain the ability as part of each settlement to realize value from 
confirmed water rights resulting from settlement.’’ 69 

Our Water Rights Settlement Act is carefully balanced between our claims and 
the development of our negotiated Indian reserved water rights. Our Water Rights 
Settlement can support a renewed effort to develop our agricultural economy, pro-
vide for economic development that ensures the survival of our Tribes and people, 
and raise the standard of living and social wellbeing of our people to a level com-
parable to the non-Indian society. 70 We respectfully ask for your support in making 
our long journey complete. It is long overdue. 
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The CHAIRMAN. Thank you, sir. 
We will now move back to Mr. Bryan Newland, Assistant Sec-

retary for Indian Affairs, the Department of Interior. 

STATEMENT OF HON. BRYAN TODD NEWLAND, ASSISTANT 
SECRETARY—INDIAN AFFAIRS, DEPARTMENT OF THE 
INTERIOR; ACCOMPANIED BY BRENT ESPLIN, MISSOURI 
BASIN REGIONAL DIRECTOR, BUREAU OF RECLAMATION 

Mr. NEWLAND. Good afternoon, Chairman Schatz, Vice Chair 
Murkowski, members of the Committee. Can you hear me all right? 

The CHAIRMAN. Yes. 
Mr. NEWLAND. Great. My name is Bryan Newland. I am the As-

sistant Secretary for Indian Affairs here at the Department of the 
Interior. I am joined today by Brent Esplin from the Bureau of Rec-
lamation. I appreciate the opportunity to present testimony on S. 
648 and S. 1911. 

Mr. Chairman, with respect to the timing of the Department’s 
submission of written testimony, we were still reviewing the testi-
mony through several agencies. I apologize for the untimely sub-
mission and we will do better going forward. 

We have submitted our full testimony for the record and I will 
be offering a brief summary of the Department’s views. 

Water is a sacred and valuable resource for tribal nations. Long-
standing water crises continue to undermine public health and eco-
nomic development in Indian Country. This Administration strong-
ly supports resolving Indian water rights claims through negotiated 
settlements. Indian water settlements help ensure that tribal na-
tions have safe, reliable water supplies. They also improve environ-
mental and health concerns on reservations, enable economic 

VerDate Mar 15 2010 09:14 Jan 26, 2022 Jkt 046589 PO 00000 Frm 00024 Fmt 6633 Sfmt 6601 S:\DOCS\46589.TXT JACKIN
D

IA
-6

00
13

 w
ith

 D
IS

T
IL

LE
R



21 

growth, promote tribal sovereignty and self-sufficiency, and help 
fulfill the United States’ solemn trust obligation to Indian tribes. 

Water rights settlements also have the potential to end decades 
of controversy and contention among tribal nations and neigh-
boring communities and they promote cooperation in the manage-
ment of water resources. We are here to work with the Committee 
and members of Congress to advance Indian water rights settle-
ments. 

Water rights settlements also play a pivotal role in this Adminis-
tration’s commitment to putting equity at the center of everything 
we do. We have a clear charge from the President and Secretary 
Haaland to improve water access and quality on tribal lands. 

Access to water is fundamental to human existence, economic de-
velopment, and the future of communities, especially Tribal com-
munities. To that end, the Biden Administration’s policy on nego-
tiated Indian water settlements continues to be based on the fol-
lowing priorities: the United States will participate in settlements 
consistent with its legal and moral trust responsibilities to tribal 
nations; tribes should receive equivalent benefits for they rights 
which they, and the United States as trustee, may release as part 
of a settlement; tribes should realize value from confirmed water 
rights resulting from a settlement; and settlements should contain 
appropriate cost-sharing proportionate to the benefits received by 
all parties benefiting from the settlement. Lastly, settlements 
should provide finality and certainty to all parties involved. 

S. 648 would amend the Shoshone-Paiute Tribes of the Duck Val-
ley Reservation Water Rights Settlement Act to authorize funding 
equivalent to interest payments that would have been earned be-
tween October 1st, 2009 and January 25th, 2016 if the Department 
had then had the authority to invest those funds. A provision in 
the Duck Valley Settlement Act prohibiting investment until an en-
forceability date was reached is not common in Indian water rights 
settlements. Five settlements enacted between 2009 and 2010 in-
cluded this provision: Duck Valley Settlement, the Crow settle-
ment, the Taos Pueblo Settlement, the Aamodt Settlement, and the 
Navajo-Gallup Settlement. 

In each of these settlements, funds were inadvertently invested 
and then returned to Treasury. In total, over $11 million was re-
turned to the Federal Treasury. 

The Department supports S. 648 and would support similar leg-
islation to resolve this same issue in four other similarly situated 
Indian water rights settlements. 

S. 1911 would approve and authorize funding to carry out the 
water rights settlement negotiated between the Gros Ventre and 
Assiniboine Tribes of Fort Belknap Indian Community in the State 
of Montana. The Fort Belknap Reservation is the birthplace of Fed-
eral Indian reserved water rights doctrine. Yet despite the passage 
of more than a century since that doctrine was established, the res-
ervation’s water rights haven’t been quantified. 

The Department supports the goals of S. 1911, but does have a 
number of concerns with the bill as introduced. Key among them 
is the importance of achieving certainty in settlement. S. 1911 as 
introduced leaves important issues unresolved, including the over-
all Federal cost of settlement and the potential ongoing liabilities 
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to the United States. As the Department has done in previous set-
tlement negotiations, we are committed to working with the Fort 
Belknap Indian Community, the State, and the bill’s sponsors to 
craft a bill that all parties, including the Administration, can sup-
port. Work toward consensus has already started, and we are fully 
committed to negotiating a language we can wholeheartedly sup-
port. 

I want to thank the Committee once again for the opportunity to 
present our views. I am happy to answer any questions you may 
have. Thank you. 

[The prepared statement of Mr. Newland follows:] 

PREPARED STATEMENT OF HON. BRYAN TODD NEWLAND, ASSISTANT SECRETARY— 
INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR 

Aanii (Hello)! Good afternoon Chairman Schatz, Vice Chairman Murkowski, and 
Members of the Committee. My name is Bryan Newland. I am the Assistant Sec-
retary for Indian Affairs at the Department of the Interior (Department). Thank you 
for the opportunity to present testimony regarding S. 648, the Technical Correction 
to the Shoshone-Paiute Tribes of the Duck Valley Reservation Water Rights Settle-
ment Act of 2021, and S. 1911, the Gros Ventre and Assiniboine Tribes of the Fort 
Belknap Indian Community Water Rights Settlement Act of 2021. 
Introduction 

The Biden Administration recognizes that water is a sacred and valuable resource 
for Tribal Nations and that long-standing water crises continue to undermine public 
health and economic development in Indian Country. This Administration strongly 
supports the resolution of Indian water rights claims through negotiated settle-
ments. Indian water settlements help ensure that Tribal Nations have safe, reliable 
water supplies; improve environmental and health concerns on reservations; enable 
economic growth; promote Tribal sovereignty and self-sufficiency; and help fulfill the 
United States’ trust responsibility to Tribes. At the same time, water rights settle-
ments have the potential to end decades of controversy and contention among Tribal 
Nations and neighboring communities and promote cooperation in the management 
of water resources. Congress plays an important role in approving Indian water 
rights settlements and we stand ready to work with this Committee and Members 
of Congress to advance Indian water rights settlements. 

Indian water rights settlements play a pivotal role in this Administration’s com-
mitment to putting equity at the center of everything we do and building back bet-
ter to improve the lives of everyday people—including Tribal Nations. We have a 
clear charge from the President and Secretary Haaland to improve water access and 
water quality on Tribal lands. Access to water is fundamental to human existence, 
economic development, and the future of communities—especially Tribal commu-
nities. To that end, the Biden Administration’s policy on negotiated Indian water 
settlements continues to be based on the following principles: the United States will 
participate in settlements consistent with its legal and moral trust responsibilities 
to Tribal Nations; Tribes should receive equivalent benefits for rights which they, 
and the United States as trustee, may release as part of the settlement; Tribes 
should realize value from confirmed water rights resulting from a settlement; and 
settlements should contain appropriate cost-sharing proportionate to the benefits re-
ceived by all parties benefiting from the settlement. In addition, settlements should 
provide finality and certainty to all parties involved. 
I. S. 648 

S. 648 would amend the Shoshone-Paiute Tribes of the Duck Valley Reservation 
Water Rights Settlement Act to authorize funding equivalent to interest payments 
that would have been earned between October 1, 2009 and January 25, 2016 if the 
Department had then had the authority to invest the funds. The Department sup-
ports S. 648. 
a. Background 

The Duck Valley Reservation, home to the Shoshone-Paiute Tribes (Tribes), strad-
dles the Idaho-Nevada border along the Owyhee River, a tributary to the Snake 
River. The Reservation was established by Executive Order on April 16, 1877 and 
expanded by Executive Orders on May 4, 1886 and July 1, 1910. The State of Idaho 
initiated the Snake River Basin Adjudication (SRBA) in 1987. Soon thereafter, the 

VerDate Mar 15 2010 09:14 Jan 26, 2022 Jkt 046589 PO 00000 Frm 00026 Fmt 6633 Sfmt 6621 S:\DOCS\46589.TXT JACKIN
D

IA
-6

00
13

 w
ith

 D
IS

T
IL

LE
R



23 

State of Nevada reopened its adjudication of the Owyhee River, a tributary to the 
Snake River, an adjudication originally initiated in 1924. Both of these adjudica-
tions involve the water rights of the Tribes. The United States filed claims in Ida-
ho’s SRBA and Nevada’s Owyhee River adjudication on behalf of the Tribes. 

At the request of the Parties, a Federal Negotiation Team was formed, and a set-
tlement was reached. In 2009, Congress enacted the Shoshone-Paiute Tribes of the 
Duck Valley Reservation Water Rights Settlement as part of the Omnibus Lands 
Act of 2009 (Duck Valley Settlement Act). The legislation authorized $60 million 
across two Trust Funds to rehabilitate the Duck Valley Indian Irrigation Project, 
which is owned by the Bureau of Indian Affairs and operated by the Tribes under 
a Self-Governance compact, and for other activities. Under the legislation, the Trust 
Funds could only be invested and earn interest on the ‘‘enforceability’’ date which 
is the date that the Secretary published a statement in the Federal Register finding 
that all conditions for full effectiveness and enforceability of the settlement had oc-
curred. The deadline to publish the statement of findings was March 31, 2016, and 
the Secretary published it on January 25, 2016. 

Under the Duck Valley Settlement Act, the Secretary had no authority to invest 
the Trust Funds until January 25, 2016. However, the Department began investing 
funds as they were appropriated and transferred to the Department. The Depart-
ment’s Solicitor’s Office determined that the amounts earned prior to January 25, 
2016 were contrary to the Antideficiency Act and, in accordance with 31 U.S.C. 
§ 3302, must be returned to the Federal Treasury. Accordingly, the Department re-
turned to the Treasury all interest accrued before January 25, 2016. 

S. 648 would authorize the appropriation of the interest that would have accrued 
on balances in the Trust Funds during the period beginning on October 1, 2009 
(when the funds were initially appropriated), and ending on January 25, 2016 (the 
enforceability date), for deposit into the Trust Funds. 
b. Department’s Views 

The provision in the Duck Valley Settlement Act prohibiting investment until an 
enforceability date is reached is not common in Indian water rights settlements. It 
appears in the Duck Valley settlement and other settlements enacted in 2009–2010, 
including the Crow Tribe Water Rights Settlement Act of 2010, Pub. L. No. 111– 
291; the Taos Pueblo Indian Water Rights Settlement Act, Pub. L. No. 111–291; the 
Aamodt Litigation Settlement Act, Pub. L. No. 111–291; and the Navajo-Gallup 
Water Supply Project and Navajo Nation Water Rights, Pub. L. No. 111–11. In each 
of these settlements, funds were inadvertently invested and were returned to Treas-
ury. In total for the five settlements, over $11 million was returned to the Federal 
Treasury. The Department supports S. 648 and, as a matter of equity, would sup-
port similar legislation to resolve this same issue in the four other Indian water 
rights settlements approved by Congress in 2009 and 2010. 
II. S. 1911 

S. 1911, the Gros Ventre and Assiniboine Tribes of the Fort Belknap Indian Com-
munity Water Rights Settlement Act of 2021 would approve and provide authoriza-
tions to carry out the settlement of the Tribes’ water rights in the State of Montana 
(State). The Department strongly supports resolving the Tribes’ water rights claims 
through a comprehensive settlement, but we have concerns about a number of provi-
sions in S.1911 as introduced. The Administration is committed to working with the 
Tribes and the bill’s sponsors regarding those provisions and reaching consensus on 
legislation to approve the Compact entered into between the Tribes and the State. 
a. Reservation and Historical Background 

The Fort Belknap Indian Reservation (Reservation) was created by the Act of 
Congress of May 1, 1888 out of much larger area in northern Montana previously 
reserved by the President in 1874 for joint use by the ‘‘Gros Ventre, Piegan, Blood, 
Blackfoot, River Crow, and . . . other Indians’’ located upon it. Today, the Reserva-
tion is comprised of approximately 605,338 acres situated mainly in the Milk River 
Basin in north central Montana. The Milk River forms the Reservation’s northern 
boundary. The southern boundary is from 25 to 35 miles south of the Milk River, 
extending on either side of the northern crest of the Little Rocky Mountains. The 
United States holds the Reservation in trust for the Fort Belknap Indian Commu-
nity of the Fort Belknap Reservation of Montana (Tribes). 

According to Bureau of Indian Affairs (BIA) and Tribal data, 3,820 Tribal mem-
bers currently live on the Reservation. The total Tribal membership in August 2021, 
including members living off the Reservation, was 8,314. The majority of on-Res-
ervation residents reside in three main towns: Fort Belknap Agency on the northern 
boundary of the Reservation, and Lodge Pole and Hays on the southern portion of 
the Reservation. 
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The primary sources of employment on the Reservation are Tribal and Federal 
government services. The BIA, Indian Health Service, and the Tribes are the major 
employers. The Inland Mountain Development Group serves as the Tribes’ economic 
arm and employs approximately 120 tribal members. The Tribes are working to de-
velop tourism on the Reservation. They manage a 700-head buffalo herd on 23,000 
acres. World class guided hunting is available on the Reservation. The main indus-
try is agriculture, consisting of cattle ranches, raising alfalfa hay for feed, and larg-
er dry land farms. Unemployment is around 48.2 percent based on a 2019 Montana 
State University study. 

The low rain fall on most of the Reservation severely limits what can be grown 
without irrigation. Not surprisingly, the major water use on the Reservation is the 
Fort Belknap Indian Irrigation Project (FBIIP). The BIA owns the FBIIP, which di-
verts water from the Milk River and two tributaries, Threemile Creek and White 
Bear Creek, and includes a 634 acre-feet (af) reservoir on Threemile Creek. The 
FBIIP serves 10,475 assessed acres. Groundwater wells on the Reservation are pri-
marily used for domestic and municipal purposes and, to a lesser extent, stock wa-
tering. 

The Reservation is the birthplace of the federal Indian reserved water rights doc-
trine. In 1908, the United States Supreme Court resolved a water rights dispute on 
the Reservation and issued its seminal decision in Winters v. United States, 207 U.S. 
564, thereby recognizing for the first time the implied water rights of Indian res-
ervations. Despite the passage of over a century since the Winters decision, the Res-
ervation’s water rights have not been finally quantified. Worse still, because of ex-
tensive deferred maintenance, the FBIIP is unable to deliver even the minimum 
flows protected in Winters. 
b. Proposed Fort Belknap Indian Community Settlement Legislation 

The United States as trustee of the Tribes has filed water rights claims in the 
Milk River and Missouri River basins in the ongoing statewide water rights adju-
dication. Since 1990, the Tribes, State, and United States have engaged in negotia-
tions to resolve the Tribes’ water rights within the State. The initial goal of the ne-
gotiations was the development of a reserved water rights Compact between the 
Tribes and Montana. In 2001, the Montana legislature approved the Montana-Fort 
Belknap Indian Community Water Rights Compact (Compact). 

S. 1911 would authorize, ratify, and confirm the Compact to the extent it is con-
sistent with S. 1911, thereby resolving the Tribes’ water rights claims in Montana 
by recognizing the Tribal Water Right established in the Compact. The Tribal Water 
Right entitles the Tribes to over 446,000 acre-feet per year (afy) of surface water, 
plus groundwater. In addition to the Tribal Water Rights provided by the Compact, 
S. 1911 includes a 20,000 afy allocation of storage from Lake Elwell, a Bureau of 
Reclamation facility. In addition, S. 1911 would authorize funds to implement the 
provisions of the Compact and S. 1911. 

S. 1911 authorizes at least $693.11 million in Federal appropriations for a wide 
range of purposes including design and construction of water projects that would 
benefit the Tribes but also including projects unrelated to water development and 
projects that solely benefit non-Indian state-based water rights users. Moreover, S. 
1911 contains open-ended appropriations for some projects, along with a number of 
unfunded mandates. 
c. Department’s Views 

The Department supports the goals of S. 1911 but has a number of important con-
cerns with the bill as introduced. As the Department has done in previous settle-
ment negotiations, we are committed to working with the Fort Belknap Indian Com-
munity, the State, and the bill’s sponsors to craft a bill that all parties, including 
the Administration, can support. 

While we will not enumerate all of the concerns with S. 1911 in this testimony, 
we will highlight a few major items. The Department is concerned about the ability 
of the Tribes to unilaterally modify the authorized uses of the $593.11M Trust Fund 
established by the bill. Section 1911 provides that the Tribes are authorized to use 
the Trust Fund for any purpose described in the Tribes’ Comprehensive Water De-
velopment Plan (Plan), including any amendment to that Plan. The Department be-
lieves that the uses of the Trust Fund should be governed by statutory provisions, 
as has been the case in other Indian water rights settlements, and that funds 
should be targeted to developing water resources and expanding access to water on 
the Reservation. 

The Department is also particularly concerned with the open-ended funding au-
thorized for the mitigation of impacts to junior non-Indian and Milk River Project 
water users, including the construction of a proposed dam and reservoir on Peoples 
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Creek. These provisions open the door to unknown Federal obligations, leaving the 
Department with no certainty regarding the cost of this settlement. 

In addition, S. 1911 includes in it several unfunded mandates that have the po-
tential to impact the budgets of several Departmental bureaus. The Department be-
lieves that if the enacting legislation requires it to complete surveys, studies, and 
other actions, then it should also provide funding to cover those Federal responsibil-
ities. 

The Department also has practical concerns regarding its ability to satisfy Com-
pact provisions requiring mitigation of impacts on junior non-Indian and Milk River 
Project water users caused by the development of the Tribal Water Right. The Com-
pact mandates mitigation totaling at least 35,000 afy and authorizes the State to 
withdraw from the Compact if impacts from the development of the Tribal Water 
Rights are not adequately mitigated. Section 8(c) of S. 1911 incorporates the Com-
pact’s mitigation mandate. The Bureau of Reclamation does not have confidence 
that this level of mitigation is technically feasible based on hydrologic and oper-
ations modeling. Furthermore, Section 8(c) essentially authorizes such sums as are 
necessary to accomplish the mandated level of mitigation. The actual mitigation cost 
will depend on how it is accomplished and many of the alternatives included in the 
Compact require significant infrastructure projects on the Milk River and its tribu-
taries. Some alternatives are impractical or could cost hundreds of millions of dol-
lars to complete. Impacts of full development and the benefits of mitigation are 
based on outdated studies that must be updated to take into consideration both cur-
rent basin conditions and potential impacts of climate change. 

The Department recognizes that, as reflected in the Compact, there are significant 
relationships between this Compact and the Blackfeet Tribe’s water rights settle-
ment, which Congress enacted in 2016. Because of this, finding solutions to the 
Compact—required mitigation obligation while fulfilling our obligations under the 
Blackfeet Tribe’s settlement will require more discussion with both the Blackfeet 
Tribe and the Fort Belknap Indian Community. Further adding to this concern, in 
article VII of the Compact, the State reserves the unilateral right to withdraw from 
the Compact if the 35,000 afy mitigation requirement is not satisfied. Given uncer-
tainty regarding how mitigation is to be accomplished and the ultimate cost associ-
ated with that mitigation, the State’s right to withdraw is especially concerning. 

Another significant concern for the Department is section 11(k) of S.1911, which 
would require that the United States hold in trust the FBIIP. This requirement 
would arguably create open-ended money-mandating trust obligations and under-
mines the finality and certainty sought in Indian water rights settlement. Section 
11(k) would impose on the United States, and specifically on the Department, sig-
nificant liability moving forward. Similar language has been proposed but ulti-
mately not included in other Indian water rights settlements. 

Additionally, the Department is concerned that neither the Compact nor S. 1911 
establish an obligation for the State to contribute funding for the settlement, leaving 
such an obligation for future negotiation. The Proposed settlement provides signifi-
cant benefits to the State and the State’s non-Indian water users, and that value 
must be reflected in the State contribution. 

As a final matter, the Department is concerned about changes that S. 1911 would 
make to the Reclamation Water Settlements Funds (RWSF) and funding priorities 
established in Pub. L. No. 111–11. The Department is aware that there is pending 
legislation to amend the RWSF and any proposed changes should be part of a broad-
er dialogue. 
Conclusion 

The Department appreciates this Committee’s efforts to resolve these issues for 
the Tribes. With regard to S. 648, the Department would like to work with Congress 
to similarly resolve the investment issue for all other tribes with water rights settle-
ments enacted in 2009 and 2010. Additionally, while the Department supports the 
goals of S. 1911, we have significant concerns with a number of the provisions as 
introduced. The Department is committed to working with the Tribes and the State 
regarding our concerns with the bill and to reaching a final and fair settlement of 
the Tribes’ water rights claims. 

Thank you again for the opportunity to appear before this Committee to provide 
the Department’s views on S. 648 and S. 1911. We look forward to continuing work-
ing with the Committee in support of Indian water rights settlements. 

The CHAIRMAN. Thank you. We will now introduce the Honorable 
Brian Thomas, Chairman of the Shoshone-Paiute Tribes of the 
Duck Valley Reservation in Owyhee, Nevada. 
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STATEMENT OF HON. BRIAN THOMAS, CHAIRMAN, 
SHOSHONE–PAIUTE, DUCK VALLEY RESERVATION 

Mr. THOMAS. [Greeting in Native tongue.] I want to thank you, 
water is life, it is how we have been given life. I want to thank the 
Committee Chairman Schatz and Vice Chairman Murkowski. 

My name is Brian Thomas and I am the Chairman of the Sho-
shone-Paiute Tribes of the Duck Valley Indian Reservation. Thank 
you for inviting me to testify on S. 648, Technical Correction to the 
Shoshone-Paiute Tribes of the Duck Valley Indian Reservation 
Water Rights Settlement Act of 2021. 

I would like to also to thank Senator Cortez Masto for her lead-
ership and Senator Rosen, Senator Crapo, and Senator Risch for 
championing this legislation. 

In 2009, Congress enacted the Shoshone-Paiute Tribes of the 
Duck Valley Reservation Water Rights Settlement. The Settlement 
Act ratified the Nevada agreement quantifying the Federal re-
served water rights of the Shoshone Paiute Tribes. A separate con-
sent decree was entered into in Idaho. The Act further directed the 
United States to establish and fund two trust funds, a $45 million 
development fund, and a $15 million maintenance fund. 

The Secretary of Interior, through the Office of Special Trustee, 
invested these trust funds from the time they were deposited in the 
tribes’ accounts and regularly consulted with the tribes and pro-
vided periodic statements to the tribes concerning the investment 
income in the accounts. The tribes’ understanding and expectation 
was that all investment income from these funds would accrue to 
the tribes in order to help the settlement to maintain its value, de-
spite inflation during the slow framework for finishing the funding 
of the settlement. 

The settlement’s effective date occurred in January 2016, when 
the Secretary of Interior published a notice in the Federal Register 
stating that all requirements for the settlement had been fulfilled. 
Despite the tribes’ objections, the Department of Interior took the 
position that any interest earned in the tribes’ accounts before the 
effective date could not be retained in the tribes’ accounts because 
the settlement act explicitly authorized investment of the funds on 
the effective date of the settlement but was silent on investment. 
Income before the effective date, the actual interest earned on the 
tribes’ trust funds during this period, was removed from the tribes’ 
accounts and was remitted to the Treasury rather than to the 
tribes because of the Department of Interior’s position. 

S. 648 would amend the 2009 Settlement Act to authorize the 
United States to appropriate the amount of interest income, ap-
proximately $5 million, that was earned in the tribes’ trust account 
before the settlement effective date and deposit it back to the 
tribes’ trust funds created by the Settlement Act. This amendment 
is needed to fulfill the promise of the Settlement Act for the tribes, 
which is to be able to make use of their water rights to fulfill eco-
nomic potential of the Duck Valley Reservation. 

As a result of the Department of Interior’s position on the settle-
ment act’s investment of interest income, the United States Treas-
ury, and not the tribes, profited from the tribal trust funds. This 
is not acceptable. As trustee, the United States should interpret 
ambiguous provisions in favor of tribes. 
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Moreover, in the practical sense, the slow timeframe for appro-
priating monies needed for this settlement and the lack of interest 
earnings before the effective date eroded the value of the trust fund 
due to inflation. This bill is consistent with the Federal trust re-
sponsibility. Enacting this bill is an important step to fulfilling the 
economic potential of the Duck Valley Reservation. 

Thank you again for considering my testimony. I would be 
pleased to answer any questions the members of the Committee 
may have regarding the legislation and the underlying settlement 
act. Thank you. 

[The prepared statement of Mr. Thomas follows:] 

PREPARED STATEMENT OF HON. BRIAN THOMAS, CHAIRMAN, SHOSHONE-PAIUTE, 
DUCK VALLEY RESERVATION 

Committee Chairman Schatz and Vice Chairman Murkowski, my name is Brian 
Thomas and I am the Chairman of the Shoshone-Paiute Tribes of the Duck Valley 
Reservation. Thank you for inviting me to testify on S. 648, Technical Correction 
to the Shoshone-Paiute Tribes of the Duck Valley Reservation Water Rights Settle-
ment Act of 2021. I would also like to thank Senator Cortez Masto for her leader-
ship and Senator Rosen, Senator Crapo, and Senator Risch for championing this leg-
islation. 
Purpose of Technical Amendment 

In 2009, Congress enacted the Shoshone-Paiute Tribes of the Duck Valley Res-
ervation Water Rights Settlement Act, P.L. 111–11, § 10801–10809 (‘‘Settlement 
Act’’). The Settlement Act ratified the Nevada agreement quantifying the federal re-
served water rights of the Shoshone Paiute Tribes (‘‘Tribes’’). (A separate consent 
decree was entered in Idaho.) The Act further provided that the United States 
would deposit $45 million for the rehabilitation of the Bureau of Indian Affair’s 
(BIA’s) Duck Valley Irrigation Project and other water-related projects in a Develop-
ment Fund and $15 million for operation and maintenance of the projects be depos-
ited in a Maintenance Fund. Pursuant to the Settlement Act, the Development Fund 
and Maintenance Fund are held in trust by the Federal Government for the benefit 
of the Tribe. 

S. 648 would amend the 2009 Settlement Act to transfer interest income earned 
through the investment of Settlement Act trust funds during the five-year period 
of appropriation—back to the tribal trust funds created by the Settlement Act. The 
amendment is necessary to comport with the Tribes’ understanding and expectation 
regarding the availability of investment income before the settlement’s effective 
date. To this end, S. 648 authorizes funds to be appropriated of approximately $5 
million based on the amount of interest the trust funds are estimated to have 
earned in the Tribes’ accounts during the five years before the effective date. The 
actual interest earned on the Tribes’ trust funds during this period was returned 
to Treasury and removed from the Tribes’ accounts because of the Department of 
the Interior’s interpretation of Settlement Act. 
Background on Duck Valley Water Rights Settlement 

The Duck Valley Reservation is the homeland of the Tribes and encompasses 
290,000 acres of remote land on the border between the States of Nevada and Idaho. 
Although the reservation has significant land suitable for agriculture and agri-
culture is the primary economic activity on the Reservation, the Reservation has 
lacked sufficient infrastructure necessary to provide dependable water supplies for 
irrigation and drinking water. The lack of access to dependable water supplies has 
been a chronic problem for the Tribes since the reservation was established in 1877. 

Inconsistent natural flows and non-Indian settlement south of the Reservation in 
Nevada, and north of the Reservation in Idaho and Oregon have led to chronic 
water stress and conflict. In addition, since the 1930s, the downstream Owyhee 
Project—a Bureau of Reclamation Project that irrigates more than 100,000 acres of 
land in eastern Oregon and western Idaho—has blocked anadromous fish passage 
and ended a once valuable on-reservation fishery. When, in 1938, the Bureau of In-
dian Affairs completed construction of Wild Horse Reservoir (the storage facility for 
the BIA Duck Valley Irrigation Project) to provide critical storage water for the res-
ervation, the relief to the Tribe was far from complete. Wild Horse Reservoir is lo-
cated nearly 15 miles south of the Reservation. This location failed to capture the 
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full amount of water available to the Tribes and set up the potential for serious con-
flict with water users between the Reservoir and the Reservation, thereby affecting 
the number of acres the Tribes could cultivate and inhibiting reservation develop-
ment. 

The Settlement Act put an end to decades of tension over water rights between 
the Tribes and their non-Indian neighbors. In addition to providing certainty regard-
ing the Tribes’ water right, the Act resolved tribal claims against the United States 
for its failure to protect the Tribes’ water rights and natural resources, claims which 
the Tribe estimated could lead to the federal government having to pay significantly 
more than the $60 million federal contribution authorized in the 2009 Settlement 
Act. Due to the settlement, both Indian and non-Indian farmers and ranchers in the 
area around the reservation now have certainty regarding water allocations avail-
able to them for crops and grazing, and the Tribes have much-needed funds to pro-
vide long-term economic benefit to the Duck Valley Reservation. 

The Settlement Act funds go toward assisting the Tribes in their ongoing work 
to accomplish the goals of the Settlement Act, which include rehabilitation of the 
Duck Valley Indian Irrigation Project, provision of a municipal water supplies, and 
other critical water related projects. 
Statement of Need for the Amendment 

An amendment is necessary because the Department of the Interior interpreted 
the Settlement Act’s silence on investment before the settlement’s effective date as 
precluding federal authority to invest the settlement funds for the Tribe before that 
date. As a result, all trust fund investment earnings prior to the effective date— 
approximately $5 million—were withdrawn from the Tribes’ accounts and remitted 
to the Treasury. When legislation authorizing this water rights settlement was en-
acted as part of the Omnibus Public Lands Management Act of 2009, P.L. 111–11, 
the Settlement Act explicitly authorized investment of the trust funds starting on 
the date the waivers authorized under the settlement became effective (‘‘effective 
date’’). The effective date under the Settlement Act occurred when the Secretary of 
the Interior published a Federal Register notice stating that all of the actions re-
quired had been accomplished. Among the required actions was the establishment 
and funding of two trust funds, the Development Fund and the Maintenance Fund, 
and full appropriation of the $60 million settlement trust funds. 

Over a five-year period beginning in fiscal year 2010 and ending in fiscal year 
2014, $45 million were appropriated to the Development Fund and $15 million were 
appropriated to the Maintenance Fund, as required under the terms of the Settle-
ment Act. During this time, the Office of Special Trustee (now the Bureau of Trust 
Funds Administration), invested the Tribes’ funds as they were appropriated. The 
Secretary published the required notice in the federal register of findings related to 
the implementation of the Settlement Act and underlying Settlement on January 
25, 2016. 81 Fed. Reg. 4063. This date of publication was the effective date under 
the terms of the Settlement Act. 

As noted above, section 10807(e) of the Settlement Act required the Secretary of 
the Interior to invest amounts in these Funds after the effective date. However, the 
Act was silent with respect to pre-effective date investment, and the Department of 
the Interior, through the Office of the Special Trustee, invested trust fund monies 
prior to this date for the Tribes and regularly consulted with the Tribes and pro-
vided periodic statements to the Tribe concerning the investment income. 

In 2016, after the effective date and full appropriation of the settlement funds, 
the Department of the Interior expressed the position that the Tribe may not be en-
titled to the investment funds earned in their accounts prior to the effective date. 
The Tribes immediately inquired about the investment income earned by the trust 
funds. In a letter dated February 29, 2016, from the Tribe to the Department of the 
Interior, the Tribe informed then Acting Assistant Secretary—Indian Affairs, Larry 
Roberts, that ‘‘[w]e have been counting on the investment revenues as part of the 
overall settlement funds available to the Tribes, and such funds are essential to the 
settlement projects that we undertake.’’ (See attachment 1, a letter from the Tribes 
to the Department of the Interior dated Feb. 29, 2016). 

In response to this and one other letter from Tribe, the Department of the Interior 
explained the agency’s position that ‘‘any interest the Fund generated pre-effective 
date may not be used in connection with the implementation of the Act and under-
lying Settlement’’ and accordingly, the Department withdrew the investment funds 
from the Tribe’s accounts and remitted the funds to the general fund of the Treas-
ury (See attachment 2, a letter to the Honorable Lindsey Manning, Chairman of the 
Tribes, dated October 6, 2016). By enacting this bill, Congress will confirm for the 
Bureau of Trust Funds Administration that any ambiguity in the Settlement Act 
regarding investment of the settlement funds must be interpreted in the way most 
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favorable to the Tribes, consistent with the federal trust responsibility to Tribes, 
and the funds returned to the Tribe. 
Conclusion 

As a result of the Department of the Interior’s position on the Settlement Act’s 
investment of interest income, the United States Treasury, and not the Tribe, prof-
ited from tribal trust funds. As trustee, the United States should interpret ambig-
uous provisions in favor of tribes. Moreover, the slow timeframe for settlement and 
lack of interest earnings before the effectiveness date eroded the value of the trust 
funds due to inflation. 

This amendment appropriates the amount of money that the trust funds earned 
during the five-year period of appropriation, before the January 25, 2016 effective 
date, and authorizes the amount to be returned to the Tribes’ trust funds. This will 
restore the value of the trust funds provided to the Tribes to the level intended by 
Congress and enable the Tribes to fulfill the promise of the Settlement Act: to be 
able to make use of their water right to fulfill the economic potential of the Duck 
Valley Reservation. 

Attachment 1 
Dear Mr. Roberts, 

I am writing to provide you additional information concerning the investment rev-
enue issue relating to the Shoshone-Paiute Tribes of the Duck Valley Reservation 
Water Rights Settlement funds. Vice Chairman Buster Gibson and Councilmembers 
Cristi Walker and Rudy Blossom raised this issue when they met with you on Feb-
ruary 24, 2016. 

The Shoshone-Paiute Tribe of the Duck Valley Reservation Water Right Settle-
ment Act, Pub. L. 111–11, Title X, Subtitle C (Mar. 30, 2009), became final on Janu-
ary 25, 2016, with the publication of the Secretary of the Interior’s findings. 81 Fed. 
Reg. 4063 (January 25, 2016). At that point the waivers became final and the settle-
ment funds became available to the Tribes. The settlement funds consist of $45 mil-
lion in development funds and $15 million in operation and maintenance funds. The 
funds were appropriated over a five year period beginning in 2010, and all funds 
are now in the Tribes’ Treasury accounts. As the funds were appropriated, they 
were deposited in the Tribes’ development and O&M accounts, and OST began in-
vesting the funds. Regular account reports were provided to the Tribes, including 
the investment amounts. And, OST consulted with the Tribes concerning appro-
priate investments for the funds. There is now approximately $5.5 million in invest-
ment revenue in the accounts. 

At some point approximately a year and a half to two years ago—after the major-
ity of the funds had been appropriated, deposited in the Tribes’ accounts and in-
vested—OST questioned whether the Settlement Act authorized investment of the 
funds before the Secretary published the final findings in the Federal Register. OST 
therefore stopped investing the funds—without notice to the Tribes—apparently in 
reliance on the following language in section 10806 (e) of the Settlement Act: 

(e) Administration of Funds.—Upon completion of the actions described in sec-
tion 10808( d) (publication of the findings), the Secretary, in accordance with 
the American Indian Trust Fund Management Reform Act of 1994 (25 U.S.C. 
4001 et seq.) shall manage the Funds, including investing amounts from the 
Funds. . . 

We understand the Solicitor’s office has been looking at this issue and may issue 
an opinion concluding that there was no authority to invest for the period before 
publication of the findings. Upon issuance of the opinion, we understand the invest-
ment funds of over $5.5 million may be returned to the Treasury. 

We are seeking your assistance in making sure that the investment revenues are 
not returned to the Treasury and that an administrative or legislative solution be 
identified to insure that the investment funds are paid to the Tibes. We are hopeful 
that an administrative solution is possible since we understand that legislation will 
take some time and is likely to be difficult. 

This matter is of critical importance to the Tribes as we begin the process of im-
plementing our water rights settlement and spending the settlement funds on cru-
cial Reservation projects, including vital rehabilitation activities at the BIA’s Duck 
Valley Irrigation Project. We have been counting on the investment revenues as a 
part of the overall settlement funds available to the Tribes, and such funds are es-
sential to the settlement projects that we expect to undertake. We ask that you 
work with others within the Department of the Interior to find a way to make sure 
these critical funds are paid to the Tribes. 
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We very much appreciate your interest and willingness to look into this matter 
and look forward to a favorable outcome. 

Attachment 2 
Dear Chairman Manning: 

I am writing in response to your inquiry to Larry Roberts, Principal Deputy As-
sistant Secretary—Indian Affairs, concerning the investment revenue issue related 
the Duck Valley Reservation Water Rights Settlement (Settlement) and the related 
appropriated monies (Fund). Specifically, you have requested that any revenue gen-
erated by the investment of the Fund prior to January 25, 2016, be paid to the Sho-
shone-Paiute Tribes of the Duck Valley Indian Reservation (Tribes). For the reasons 
discussed below, this is to inform you that the Department of the Interior (Depart-
ment) lacks the legal authority to comply with your request. Moreover, the Depart-
ment has a legal obligation to remit any amounts generated by any investment of 
the Fund prior to January 25, 2016, to the general fund of the Treasury and has 
therefore, acted accordingly. 

As you are aware, under the Shoshone-Paiute Tribes of the Duck Valley Indian 
Reservation Water Rights Settlement Act, P.L. 111–11, § 10807 (2009) (the Act), the 
Settlement became effective on January 25, 2016, upon the publication in the Fed-
eral Register of the Secretary of the Interior’s (Secretary) findings related to the im-
plementation of the Act and underlying Settlement. 81 Fed. Reg. 4063 (January 25, 
2016). In addition to approving and ratifying the Settlement, the Act provided for 
the creation of two funds, the development fund and the maintenance fund, and 
autl1orized appropriation of monies to be deposited into the respective funds. The 
Fund consists of $45,000,000 in development funds and $15,000,000 in maintenance 
funds. The Fund was appropriated over a 5 year period beginning in fiscal year 
2010 and ending in fiscal year 2014. 

Neither the Act nor the Settlement provides authority for the Fund to be invested 
or to earn interest prior to the effective date of the Settlement, January 25, 2016. 
Notably, upon publication of the Secretary’s findings, the Act directs the Secretary 
to ‘‘manage the funds, including by investing amounts from the Funds in accordance 
with [25 U.S.C § 161 and 25 U.S.C. § 162a].’’ Pub. L. 111–11 § 10807(e) (2009). 
Congress’s specific directive to the Secretary to invest appropriated amounts post- 
effective date undercuts any argunient that Congress—without specifically author-
izing investment—intended the Fund earn interest pre-effective date. This notwith-
standing, the Fund was inadvertently invested and earned interest for a period of 
time prior to January 25, 2016. 

While it is true that following the effective date, the Act requires the Fund to be 
managed as a trust fund and that will bear interest in accordance with 25 U.S.C. 
§ 161a, the Fund, prior to the effective date of January 25, 2016, did not constitute 
a trust fund. Rather, money held in the Fund prior to the effective date remained 
the property of the United States set aside for the as-of -then unconsummated Set-
tlement. Therefore, since there is no explicit language in the Act or the Settlement 
identifying interest as a source of the Fund nor directing the payment of interest 
from the Fund pre-effective date, it is the Department’s position that it lacks the 
authority to expend any interest generated by the investment of the Fund prior to 
January 25, 2016. In conclusion, any interest the Fund generated pre-effective date 
may not be used in connection with the implementation of the Act and underlying 
Settlement. Accordingly, the interest generated by investment of the Fund prior to 
January 25, 2016, has been remitted to the general fund of the Treasury in accord-
ance with 31 U.S.C. § 3302(b). 

The CHAIRMAN. Thank you very much. 
Senator Tester? 
Senator TESTER. Thank you, Mr. Chairman. I appreciate the 

flexibility. I appreciate everybody who is testifying here today. 
I want to start with President Werk. The heart of this settlement 

lives up to the trust responsibilities we have in this Nation. With-
out this settlement, as with all settlements, and by the way, this 
is the last settlement in Montana, as with all settlements, there is 
going to be a lot of lawsuits. Nobody wins when there are lawsuits, 
especially not the Federal Government with over $700 million in li-
ability on the line. 
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But we have an opportunity to invest in tribal infrastructure. We 
have an opportunity to invest in economic development. And we 
have the opportunity to make sure these water rights claims don’t 
go to court. 

So, President Werk, from your perspective as a tribal president 
and somebody who lives in Hays, Montana, can you tell me what 
it will mean if the tribe, for the tribe, for the tribe, if your water 
settlement claims go to adjudication and we don’t get this water 
settlement over the finish line? 

Mr. WERK. First of all, it is a win-win for everyone. Water, unlike 
land, it flows, and we have to share. All the work that we have put 
into this, it is a win-win for the tribes first on what we are pro-
posing. And it is a good argument, when you think about Winters, 
you think about PIA, and like I said, Indian people using Indian 
water. It is justified. 

The monetary amount that we are asking for goes way beyond, 
is well beneath our claims that we are settling. We want finality, 
we want certainty. Like I said, as far as water flows, and Montana 
has been very progressive with its water compacts, like you say, we 
are the last one. We want to settle. We don’t want a paper water 
right, we want a wet one for our future, to be able to develop and 
use our water for our people. 

On the flip side to that, if we are forced to litigate, the courts, 
like they did in 1908, they are going to uphold and they are going 
to enforce our senior water rights, and we are all going to lose. 
That is not going to be good for anyone. It is certainly not going 
to be good for the Aaniih Nakoda people. But it is not going to be 
good for all the compromises that we have made and all the work 
that we have done over the years, and the agreement that we made 
in 2001 with the State of Montana and the United States. There 
are protections in there for everyone. 

So that is all I will say about it, Senator. Thank you. 
Senator TESTER. Okay. Thank you. Look, I think you have gone 

out of your way to make sure this settlement doesn’t put folks in 
a rough spot, on or off the reservation. Can you speak briefly about 
the mitigation measures that you have for irrigators who might be 
concerned with the tribes developing their water rights? 

Mr. WERK. We put a lot of work into that also. Especially re-
cently, mitigation is very important, I will say again, as far as 
water flowing. There are protections in place. There are a lot of 
compromises that the tribes have made over the years, whether it 
is working with Congress or the Federal Government, the Adminis-
tration or prior Administrations, the State and local stakeholders. 

In one example, Upper Peoples Creek, which flows onto the res-
ervation, the tribes subordinated its water rights then, in 2001. 
You don’t see tribes doing that. But that was a part of a com-
promise back then, so we could continue to move forward with an 
agreement and putting in protections forever, especially the Aaniih 
Nakoda people first. 

Our water rights, we are protecting about 115,000 acre-feet of 
water outside of the reservation for people that have been bene-
fiting from the use of our water. 

Senator TESTER. I appreciate that. Really quickly, I just want to 
ask about the Grinnell Notch. The Grinnell Notch predates the 
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Winters Doctrine, I believe, correct? The agreement on Grinnell 
Notch? Is that correct? 

Mr. WERK. Yes. 
Senator TESTER. Can you very quickly, there is just about 20 sec-

onds left, very quickly talk about what was promised in that 
Grinnell Notch agreement? 

Mr. WERK. Well, I would encourage everybody that is in the room 
or listening to read the Grinnell Agreement of 1895. The commis-
sioners that met with the council back then, they gave their word 
to the Secretary of the Interior and to Congress that by ceding that 
land, the tribal people ceding that land, that their water rights 
would be protected. It talks about the headwaters in there, no ir-
reparable harm. Now there is a mine out there that is creating per-
petual, it is a perpetual nightmare, like I said, it needs perpetual 
treatment. 

All we are asking for is 14,500 acres on our side of the mountain 
where we have senior water rights to where our tributaries flow 
onto the reservation. But Grinnell, the Grinnell agreement, it pre-
ceded Winters. That was in 1895. It went into the record in 1896, 
but Winters was in 1908. 

Senator TESTER. Thank you very much. Thank you, Mr. Chair-
man. 

The CHAIRMAN. Members on both sides of the aisle are going to 
be in caucus meetings right now. So we will recess until approxi-
mately 4:00 p.m. We appreciate your patience and forbearance. We 
apologize for the inconvenience. 

[Whereupon, at 3:05 p.m., the Committee recessed, to reconvene 
at a later time.][4:18 p.m.] 

The CHAIRMAN. We will call the Committee back to order, and 
thank everybody for their patience and participation. 

Senator Daines? 

STATEMENT OF HON. STEVE DAINES, 
U.S. SENATOR FROM MONTANA 

Senator DAINES. Chairman Schatz, thank you, and I want to ex-
tend a heartfelt thanks to our witnesses for being here today. 

I especially want to thank President Werk for joining us at this 
most important hearing. It is always a pleasure to see some famil-
iar faces back here in Washington, D.C. 

I am committed to settling the long and very overdue water 
rights of the Fort Belknap Indian Community. As you all know, I 
was proud to get the Montana Water Rights Protection Act over 
the finish line to settle the CSKT’s water claims. I want to see the 
same for Fort Belknap. It is so important that we work together 
to accomplish this most important task. We need support from the 
tribes, local communities, and both State and Federal governments 
to ensure that we are doing right by the people of Fort Belknap. 

Before I dive into questions, I would like to enter a statement 
from Governor Gianforte into the record. 

The CHAIRMAN. Without objection. 
Senator DAINES. I agree with everyone’s assessment that we 

need a settlement rather than litigation. I hope to get a better un-
derstanding of what amount of work is left to get everyone behind 
such a settlement. 
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President Werk, have you been in negotiations with local county 
commissioners and other tribes on the high line regarding this set-
tlement? 

Mr. WERK. Yes. 
Senator DAINES. Thank you. I know you have had a lot of long 

discussions. I appreciate your continued dialogue with tribe and 
local communities. 

Mr. WERK. Can I expand on that? 
Senator DAINES. Yes, you can expand on that. 
Mr. WERK. Yes, we have. It has been, like I explained earlier, it 

has been a long time. It has been 2001 since our water compact 
was passed, and it is a good compact, like I said. It was passed 
with overwhelming support by the State of Montana. So in Fort 
Belknap, we have continued to, obviously there have been different 
administrations, with Governor Gianforte now, we look forward to 
having continued meetings with him and folks over at DNRCs, Jay 
Warner. Jay Warner has been there a long time. He is on point for 
that. 

We are the last ones. But also, it has been our council’s position 
that we will meet with anyone as far as a discussion about water. 
We are very transparent about that, about meeting with folks 
along the high line, commissioners, other tribes, to come up with 
solutions and to work together. As I was talking about earlier, we 
have to share. Water is getting more and more scarce, especially 
out in Montana with the drought year. 

Those meetings have been good meetings. We just try to keep 
working together to come up with solutions so we can get this thing 
done. 

Senator DAINES. President Werk, thank you. Thanks for making 
the long journey out here. There is no easy way to get from Fort 
Belknap to Washington, D.C. I appreciate that. 

For the Administration, I have a question for Assistant Secretary 
Newland. Does this bill adequately close all existing Federal liabil-
ities? 

Mr. NEWLAND. Thank you, Senator Daines. It is great to see you 
again, and I appreciate the opportunity to be here. 

We feel like there is more work to be done on the provisions in 
this proposed settlement to get us across the finish line. We have 
expressed some concerns here at the department in our testimony 
about the lack of certainty or finality, rather, in the current legisla-
tion. Overall, we are committed to getting there. 

So to go back to your question, Senator, about does this provide 
that finality in its current proposal, I think there is more work to 
be done. 

Senator DAINES. Thank you. That is something that is very im-
portant, of course, in a settlement, is to make sure we close all the 
existing Federal liabilities. I don’t want to put words in your 
mouth, but you said there is more work to be done. So I guess the 
answer is, no, there is more work to be done. Is that an accurate 
assessment, Secretary Newland? 

Mr. NEWLAND. Yes. 
Senator DAINES. Thank you. 
Senate Bill 1911 calls the United States and the State of Mon-

tana to enter into a cost share agreement regarding the costs of 
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mitigation within one year of the date of enactment of this act. Sec-
retary Newland, a couple of questions, is that a reasonable dead-
line from the Administration’s perspective? 

Mr. NEWLAND. I am sorry, Senator, the deadline of one year to 
negotiate the details of mitigation? Is that what you are referring 
to? 

Senator DAINES. Correct. So the bill calls the United States and 
the State of Montana to enter into a cost share agreement regard-
ing the costs of mitigation within one year of the date of enactment 
of the act. So the question is, is that a reasonable deadline from 
the Administration’s perspective? 

Mr. NEWLAND. Ideally, Senator, we would button these things up 
as part of the legislation. We have, as I said, we have some more 
work to be done with the tribe. We are committed to having those 
conversations to get that, to get all of this sewn up so that there 
is finality once this settlement is approved by Congress. 

Senator DAINES. Maybe getting into a little more specifics, do you 
know, has the United States Federal Government begun negotia-
tions with the State over a cost share agreement? 

Mr. NEWLAND. Senator, I will have to follow up with you and the 
Committee on that one if the Committee holds the record open. 

Senator DAINES. Thanks. Well, we need to be sure the Adminis-
tration stays in communication with the State and the Tribe over 
the practical implications of any settlement. 

My last question, as you know, Senate Bill 1911 provides for an 
allocation of water to the tribes from Lake Elwell behind Tiber 
Dam. It also includes a series of conditions and sideboards related 
to the use of and accounting for that allocation. Both the Montana 
Blackfeet Compact and the Chippewa Cree Tribe of Montana Com-
pact also included Tiber, Lake Elwell allocations to those tribes. 

My question is, has the Administration reviewed the sideboards 
on Senate Bill 1911 and the conditions for computability with the 
allocations made to the other tribes? And what is the Administra-
tion’s position on these conditions and sideboards? 

Mr. NEWLAND. Thank you, Senator Daines, for that question. 
This is a particularly complex settlement because of the inter-
connection between what is on the table or what is being discussed 
at this hearing and some of the other water settlements in Mon-
tana. We want to make sure that, to the extent there are impacts 
on other tribes and other settlements, which I think we all agree 
the goal is to provide finality, so we don’t have to revisit them, that 
everybody is at the table and has an opportunity to weigh in. 

IF there are specific technical provisions that you want to ask 
about on that one, Senator, I would invite Brent Esplin here, who 
is from the Bureau of Reclamation, to answer any technical ques-
tions you have about that. But for the bigger picture, we want to 
make sure that if this settlement and this legislation affect other 
tribes that we are sitting down and talking things out. 

Senator DAINES. Mr. Newland, thank you. And just another 
thanks to you and your help in getting the CSKT settlement across 
the finish line and signed. I appreciate working with you on that. 

And to President Werk and the other tribal leaders here today, 
again, a warm welcome. Thank you for making the long trek. We 
are glad to have you here today. 
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Thank you, Mr. Chairman. 
The CHAIRMAN. Senator Murkowski, Vice Chair Murkowski. 

STATEMENT OF HON. LISA MURKOWSKI, 
U.S. SENATOR FROM ALASKA 

Senator MURKOWSKI. Thank you, Mr. Chairman. I appreciate the 
hearing. Sorry that things have been a little disjointed, but that is 
what happens around here. 

The CHAIRMAN. Welcome to the Senate. 
[Laughter.] 
Senator MURKOWSKI. Unfortunately. 
But it has been said, and it is certainly important to repeat, that 

Indian water rights are vested property rights. They are resources 
for which the United States does have trust responsibility here. We 
fulfill that responsibility by assisting tribes with their water rights 
claims through litigation and negotiation and implementation. So 
these are some of the things that are being considered here today. 

PREPARED STATEMENT OF HON. LISA MURKOWSKI, U.S. SENATOR FROM ALASKA 

Thank you, Chairman Schatz. 
Good afternoon. Today, we will hear two Indian Water Settlement bills introduced 

by our colleagues on this Committee, Senators Cortez Masto and Tester. 
But before I talk about these bills, I have to take a moment and remind Assistant 

Secretary Newland of our Committee Rules regarding submission of written testi-
mony. Testimony is required to be submitted at least two business days prior to the 
hearing. We did not receive the Department’s testimony on time. Not even close. 
This makes prep and engagement at this hearing very difficult for members, myself 
included. 

Water is a valuable resource for Tribes. It is fundamental for Tribal public health 
and economic development on Indian reservations, particularly in the West. So it 
is important that we understand the role Indian water settlements play in tribal 
selfdetermination and why the federal government is involved in these settlements. 

Federal statutes and treaties reserved lands for Indian reservations, but they did 
not typically address the water needs of these reservations. This oversight by the 
federal government has given rise to questions and legal disputes related to Indian 
water rights. 

Indian water rights are vested property rights and resources for which the United 
States has a trust responsibility. The United States fulfills its trust responsibility 
by assisting Tribes with their water rights claims through litigation and negotiation 
and implementation of water settlements. 

Negotiated settlements, rather than protracted litigation, has become the pre-
ferred approach to resolving Indian water rights disputes particularly because they 
result in not just a paper right but wet water. These settlements typically have 
multiparty agreement, to include states, holders of local water rights, such as agri-
culture irrigation districts, Tribes and the Federal government. 

When such an agreement is reached, the parties typically seek Federal approval 
in the form of legislation. These settlements quantify a Tribe’s water rights, provide 
funding for water infrastructure and economic development and provide water cer-
tainty to all water users. 

So with that background, let’s turn to the legislation. 
S. 648, Senator Cortez Masto’s bill for the Duck Valley Reservation, would make 

a technical correction to the Tribe’s existing water settlement. It allows for the in-
terest on the trust funds that had been collected prior to the effective date of the 
settlement be paid to the Tribe. I understand that these settlements usually author-
ize this to occur but this one did not. 

I would suggest that my colleague work with me on an amendment to the bill to 
include the actual dollar amount of the interest payment, which I believe is $5 mil-
lion as we look to advance this bill to a future markup. 

S. 1911, Senator Tester’s bill for the Fort Belknap Indian Community, would rat-
ify the Fort Belknap Indian Community’s 2001 water compact with the State of 
Montana, provide approximately $593 million in funding for water infrastructure 
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and economic development, and transfer and exchange over 58,000 acres of public 
lands into federal trust for the Community. 

As I understand it, this water settlement does not yet have the broad support of 
all the parties nor the entire Montana delegation. I am hopeful that this hearing 
will help bring all of the parties together, along with the federal government, to im-
prove this settlement legislation so that it can gain the full support necessary to 
advance in this Committee. 

Right now, the cost of this settlement seems too high and the land transfers and 
exchanges need to be fully vetted and understood. 

I look forward to working with both my friends, Senator Tester and Senator 
Daines, on this settlement going forward. 

Thanks to all the witnesses for being here today. I look forward to hearing all of 
the testimony. 

Senator MURKOWSKI. I want to ask Assistant Secretary Newland, 
the Department is generally guided in settlement negotiations by 
the criteria and procedures for the participation of the Federal Gov-
ernment in negotiation for the settlement of Indian water rights 
claims. Those are the criteria and procedures. So, under these, the 
Administration carries out an analysis of the appropriateness of 
the cost of an Indian water rights settlement. 

So the question to you this afternoon is whether the department 
has applied these criteria and procedures to the Fort Belknap set-
tlement as structured in the legislation that has been introduced? 
And if so, what did the department conclude regarding the cost of 
the settlement? If you can speak to that this afternoon, I would ap-
preciate it. 

Mr. NEWLAND. Thank you, Vice Chairman Murkowski. It is great 
to see you again as well. I appreciate your question. 

The Administration still, like prior Administrations, follows the 
1990 criteria and procedures. We have applied those criteria to this 
instance as well. 

I think it is important to note that when it comes to the cost, we 
look at a number of factors. In addition to liability, there are so 
many other things that go into deciding whether the cost of the bill 
or the cost of the settlement is worth supporting here. We applied 
those factors. As President Werk has indicated in his testimony, 
and his answers here, there are so many complexities with this 
that are unique to Fort Belknap that have gone to our evaluation 
of the settlement. 

Senator MURKOWSKI. So let me ask on that, we do understand 
that there is a unique aspect to Indian water claims that do re-
quires whether it is some level of tailoring or what it is. But there 
is also, I would imagine, a matter of equity, a matter of fairness 
that requires a settlement process that is somewhat uniform with 
certain criteria that are applied consistently across the board to all 
settlements. 

So this is probably a broader question, and again to you, Assist-
ant Secretary Newland, is how the settlement for the Fort Belknap 
Indian Community compares to other settlements that the depart-
ment has been involved in in settling? Perhaps more specifically, 
how does it compare to those other settlements in terms of the Fed-
eral contribution, the non-Federal contribution, and any waivers 
that might be applied? 

Mr. NEWLAND. Thank you, Madam Vice Chair, for that question. 
I think it is really difficult, so we want to apply these criteria in 
a consistent way. That has been the department’s practice for the 
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last 30 years. But every settlement is unique. In terms of the Fort 
Belknap, the legislation we are discussing today, I think there are 
a lot of ways where we have applied that criteria in a consistent 
manner to other settlements. 

But as President Werk has articulated here, with a lot of the fac-
tors unique at Fort Belknap, it is really hard to make that com-
parison today. If I may, I would appreciate the opportunity to pro-
vide the Committee with a follow-up answer to that question if the 
record remains open. 

Senator MURKOWSKI. Sure. I would appreciate that. And I guess 
as long as you are providing that, what about then with land trans-
fers and exchanges? Are such land transfers and exchanges com-
monplace in a water settlement? How do any land transfers and 
exchanges impact the overall cost of a settlement? Is that some-
thing that you can provide an answer to today? 

Mr. NEWLAND. Yes, sure. Thanks, Madam Vice Chair. The land 
transfer provisions in the proposed Fort Belknap settlement are 
unique unto themselves. But including land acquisition and land 
transfer provisions within a water settlement is not unique. In fact, 
the recent CSKT water settlement included land transfer provi-
sions in there. 

So again, I don’t want to sound cliché by saying every one is 
unique. But it is not unique or it is not out of the realm of the ordi-
nary to include land settlement provisions in a water claim settle-
ment, or land acquisition provisions. Excuse me. 

Senator MURKOWSKI. Okay. I will look forward to the information 
that you can provide us on this, and thank you, Mr. Chairman. 

The CHAIRMAN. Thank you, Vice Chair. 
Secretary Newland, it sounds like the Department of Interior 

supports the technical fix to bring not just Duck Valley but four 
other similarly situated tribes in line with other Indian water 
rights settlements. Now Congress just needs to authorize those 
fixes for each affected tribe. 

Is that correct? 
Mr. NEWLAND. Yes, Mr. Chairman. There are four other tribal 

settlements that are implicated here. I can list them again for the 
record if you would like. 

The CHAIRMAN. Yes, go ahead. 
Mr. NEWLAND. Sure. It is the Crow Tribe Water Rights Settle-

ment, from 2010, the Taos Pueblo Indian Water Rights Settlement, 
the Aamodt Litigation Settlement, and the Navajo-Gallup Water 
Supply Project Act from the last decade. 

The CHAIRMAN. Thank you. 
Chairman Thomas, thank you for your patience. Can you provide 

the details on the scope and the impacts of the projects your gov-
ernment has been able to undertake as a result of this settlement? 

Mr. THOMAS. The impact our government took, the impact on it? 
The CHAIRMAN. Yes. 
Mr. THOMAS. The impact the government took on the settlement 

is that we, our settlement is huge for this small reservation here. 
It is continuously working for our tribe with the settlement dollars 
that we received. We are looking at completing the rehab sooner 
for our tribes on projects, to be completed, which is going to con-
tinue to increase. 
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Because of the increase in price and our remote location, the set-
tlement would be much better with the use of the much-needed 
funds that are going to continue to help our community. We here 
on the Duck Valley Reservation are very, very remote, 100 miles 
north of us and 100 miles south of us is the nearest providing con-
tractors to provide our much-needed irrigation project to be com-
pleted. 

The CHAIRMAN. Thank you very much, Chairman. And thank you 
for your patience and thank you for your leadership. 

I know I will work with Catherine Cortez Masto and Jackie 
Rosen to get this bill across the finish line. We very much appre-
ciate it. 

If there are no more questions for our witnesses, members may 
also submit follow-up written questions for the record. The hearing 
record will be open for two weeks. 

I want to thank all of the witnesses and the staff and the mem-
bers for their time and their testimony. 

Mr. Werk, you wanted to say one more thing before we ad-
journed. 

Mr. WERK. If I could, Mr. Chairman. 
The CHAIRMAN. Yes. 
Mr. WERK. I really appreciate that. 
I just want to say how much I appreciate Senator Murkowski’s 

questions. I appreciate Assistant Secretary Newland answering 
them. 

We all know there is well over 500 tribes in this Country. The 
United States has only settled about 30 some Indian water rights 
settlements. There is a lot of work that needs to get done. 

I have always been a fan of Executive Order 13175 since its in-
ception. President Biden reaffirmed that. And the Administration 
has been doing a good job doing consultation. We have had some 
very good consultation with that and Covid. 

My point is that I think there is more work to be done when it 
comes to Indian water rights policy. That needs to start with that 
Executive Order. We need to go out and have meaningful consulta-
tion and negotiated rulemaking with tribes to where we can im-
prove on that. 

Now, listening even to the Assistant Secretary, that is very cor-
rect, we all know tribes are unique. They are all unique to manage 
their own affairs with their sovereign status. But there are some 
things, like with criteria, that should be the same. And one of the 
big things is Winters and PIA. 

So as far as Fort Belknap is concerned, we are unique, like I 
said. And it is Indian people using Indian water. That is what I 
meant when I said earlier about justifying our water rights, be-
cause we can through Winters, and we can through PIA as far as 
our claims are concerned and what our asks are. 

But that is just some comments. I think what would be helpful 
is a Senate oversight hearing to have this discussion further, Mr. 
Chairman. Thank you. 

The CHAIRMAN. Thank you. We would welcome any additional 
comments in writing for the record. 
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With that, we want to thank everybody. The hearing record will 
be open for two weeks. I want to thank all the witnesses for their 
time and their testimony. 

This hearing is adjourned. 
[Whereupon, at 4:38 p.m., the hearing was adjourned.] 
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A P P E N D I X 

PREPARED STATEMENT OF HON. GREG GIANFORTE, GOVERNOR, STATE OF MONTANA 

Thank you for the opportunity to provide a written statement to the Senate Com-
mittee on Indian Affairs regarding S. 1911, the Gros Ventre and Assiniboine Tribes 
of the Fort Belknap Indian Community Water Rights Settlement Act of 2021. As 
the Governor of the State of Montana, I recognize that finalizing Indian water set-
tlements is preferable to divisive, prolonged, and costly litigation. For decades, Mon-
tanans have worked incredibly hard to resolve long-standing claims to water 
through settlements. Montana has undertaken this endeavor with the under-
standing that negotiated settlements create certainty, not only for water users, but 
also for our tribal nations. 

S. 1911 requires further discussion and coordination, particularly with the State 
of Montana. As I witnessed during my time as Montana’s sole Congressman, ensur-
ing the full participation of the Department of the Interior, Department of Justice, 
and the Office of Management and Budget is key in negotiating and securing a set-
tlement. Similarly, the State of Montana must be at the table as part of these ongo-
ing negotiations. 

Further, the State would benefit from additional time and coordination with the 
federal team, as well as stakeholders in Montana, on the proposed legislative settle-
ment and its alignment with the state compact. The Fort Belknap-Montana Com-
pact (MCA§ 85–20–1001) passed the Montana State Legislature and was ratified by 
the State on April 16, 2001. Much has changed in the decades since this compact 
was entered into by the State of Montana and the Fort Belknap Indian Community 
of the Fort Belknap Reservation. 

While I generally support and appreciate the long-term benefits Indian water 
rights settlements offer to Montana, I urge this Committee to allow for ongoing ne-
gotiations to occur prior to advancing S. 1911. It is essential that the State have 
an opportunity to participate in negotiations with the federal team to determine the 
terms of this settlement. 

WILDLIFE MONTANA AND THE WILDERNESS SOCIETY 
October 7, 2021 

Dear Chairman Schatz, Ranking Member Murkowski, and members of the com-
mittee: 

On behalf of Wildlife Montana and The Wilderness Society, we write to support 
S. 1911, the Gros Ventre and Assiniboine Tribes of the Fort Belknap Indian Com-
munity Water Rights Settlement Act, by Senator Tester. 

Our organizations are committed to working with Native communities to ensure 
that America’s public lands are managed in an equitable manner. We understand 
the injustice inflicted upon the Gros Ventre and Assiniboine Tribes by the Federal 
government in the mismanagement of the tribes’ water and the removal of land 
from the Fort Belknap Indian Reservation. 

The proposed water rights settlement will help to address this inequity by resolv-
ing tribal water rights, supporting tribal economic development, and restoring cer-
tain lands to the reservation. Among the lands to be restored are sacred lands that 
were removed from the reservation in an indefensible manner. The settlement will 
protect sacred sites, maintain tribal cultural practices, preserve headwaters for trib-
al water supply, and enhance tribal economic vitality and self-determination. 

We support restoring to the reservation lands that were removed from the tribes 
by the federal government by placing the tribes under extreme duress and are inter-
ested in ensuring that the important values of these lands are maintained. 

We look forward to working with the tribes, Senator Tester, and the committee 
on the management of the restored trust lands and urge the committee to approve 
S. 1911. 

Sincerely, 
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WILD MONTANA AND THE WILDERNESS SOCIETY 

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. LISA MURKOWSKI TO 
HON. ANDREW WERK 

Question. In your testimony, you state that the method the United States should 
apply in quantifying your Indian water rights is the practicably irrigable acreage 
of the reservation or PIA standard established by the U.S. Supreme Court in Ari-
zona v. California. As I understand it, this is not the only standard for quantifying 
Indian reserve water rights. Another standard that has been applied is the ‘‘home-
land’’ standard. (Arizona Supreme Court in Gila V). Under this standard, federal 
Indian reserved water rights are quantified based on the Tribe’s past, present, and 
future water needs, not just those needs tied to agriculture. Please explain why you 
are urging the United States to apply the PIA standard for determining your Indian 
reserve water rights? 

Answer. We set forth the facts related to the creation of the Fort Belknap Res-
ervation from our historical documents, e.g., treaties and Congressional Acts, the 
U.S. Supreme Court’s holding in Winters v. United States, which specifically ad-
dressed the adjudication of a portion of the Indian reserved water rights for our 
Gros Ventre and Assiniboine Tribes, and review the key holdings of Arizona v. Cali-
fornia, ruling on the quantification of reservation lands established, at least in part, 
for the development of an agricultural economy as a means for creating a perma-
nent, self-sufficient, and livable homeland. We, then, address the holding and con-
clusions of the Arizona Supreme Court’s decision in the general stream adjudication 
involving five Arizona tribes in Gila V. We conclude that although these two recog-
nized methods for quantification are viable and legally supported, the PIA standard 
is appropriate for quantifying our Reservation Indian reserved water rights for fu-
ture use from the Milk River, which forms the northern border of our Reservation. 

Creation of the Fort Belknap Reservation. The first tract of land set aside by the 
United States with the major purpose of creating a self-supporting, agrarian home-
land was for the Blackfoot Nation in 1855. Treaty of October 17, 1855, 11 Stat. 657. 
At that time, our Gros Ventre Tribe was part of the Blackfoot Nation. The federal 
government’s policy included the expectation that the tribes would be confined to 
and settle permanently within their territorial boundaries where they would abide 
in permanent houses and obtain their sustenance by agricultural pursuits and stock 
raising. 

In 1888, Congress established the final, permanent homeland, the Fort Belknap 
Reservation, for the Gros Ventre and Assiniboine Tribes (‘‘Tribes’’). Agreement of 
May 1, 1888, 25 Stat. 8. This Agreement required the relinquishment of most of the 
tribes’ territory and resulted in a significant reduction in the lands that the Tribes 
could occupy and use. The federal purpose of the 1888 Agreement continued the pol-
icy of establishing an agricultural economy for the Tribes. The Agreement expressly 
stated that the Tribes would ‘‘obtain the means to enable them to become self-sup-
porting, as a pastoral and agricultural people[,]’’—creating an agricultural Reserva-
tion economy. Funds were provided for the purchase of cows, bulls, and other stock, 
and agricultural implements, among other purchases, and for ‘‘undertak[ing] the 
cultivation of the soil.’’ Agreement at Articles III, V. 

By 1898, the Tribal members were irrigating about 30,000 acres on the Milk River 
for grain, grass, and vegetables. Congress authorized the construction of irrigation 
systems on the Reservation, now known as the Fort Belknap Indian Irrigation 
Project. And, based on the promises of the federal government in the 1855 Treaty 
and 1888 Agreements, the United States initiated a lawsuit for the Tribes to re-
strain settlers upstream on the Milk River from preventing water from flowing to 
irrigate the Indian lands on the Reservation due to these non-Indian diversions and 
depletions. The Fort Belknap Reservation is the birthplace of ‘‘Indian reserved water 
rights.’’ 

The Winters Doctrine. The United States Supreme Court first recognized federal, 
Indian reserved water rights in Winters v. United States, 207 U.S. 564 (1908). This 
case directly involved the Gros Ventre and Assiniboine Tribes on the Fort Belknap 
Reservation. It was our Tribes who fought for the right to use the water on our Res-
ervation and established the federal law that is the seminal legal authority for all 
Indian reserved water rights in the United States. The Court analyzed the 1888 
Agreement creating the Fort Belknap Reservation and concluded that certain ele-
ments of the agreement were ‘‘prominent and significant.’’ Id. at 575–76. In par-
ticular, the Court found that the purpose and intent of this smaller reservation of 
land was to ‘‘enable [the Tribes] to become self-supporting, as a pastoral and agri-
cultural people.’’ The high Court reasoned that ‘‘[i]f they should become 
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1 Greely v. Confederated Salish & Kootenai Tribes, 219 Mont. 76; 712 P.2 754 (1985) (explain-
ing the Winters Court holding related to the Fort Belknap Reservation). 

2 The Winters Court adjudicated a portion of the Fort Belknap Indians’ reserved water rights 
and issued a decree recognizing an annual diversion from the Milk River for the Fort Belknap 
Indian Irrigation Project. The FBIC is now seeking a final Congressional settlement of all of 
its reserved water rights for the Reservation. 

3 The Court relied, in part, on prior cases establishing the Government’s power to reserve the 
waters and exempt them from appropriation under the state laws, citing United States v. Rio 
Grande Ditch & Irrigation Col, 74 U.S. 690, 702–03 (1899); and United States v Winans, 198 
U.S. 371 (1905). 

4 See also United States v. Rio Grande Dam & Irrigation Dist., 174 U.S. 690, 703 (1899) (hold-
ing that the states’ power to create water rights is subject to two limitations: (1) a state cannot 
‘‘destroy the right of the United States, as the owner oflands bordering on a stream, to the con-
tinued flow of the waters’’; and (2) a state is limited by the federal navigation servitude.’’ 

5 See also Greely v. Confederated Salish & Kootenai Tribes, 219 Mont. 76, 92; 712 P.2 754 
(1985); Cf United States v. Adair, 723 F.2d 1394, 1412–15 (9th Cir. 1983) (when water is re-
served for a tribe to continue aboriginal uses, such water may have a time immemorial priority 
date). 

such, . . . a smaller tract [of land] would be inadequate without a change of condi-
tions. The lands were arid and, without irrigation, were practically valueless.’’ Id. 
at 576. The Court specifically rejected the argument that the Indians deliberately 
gave up the means of irrigation. 

The Court explained that ‘‘[t]he Indians had command of the lands and the waters 
command of all their beneficial use, whether kept for. . . grazing. . . or turned to 
agriculture and the arts of civilization.’’Id. (The Montana Supreme Court, subse-
quently, concluded that ‘‘acts of civilization’’ likely include the consumptive uses for 
industrial purposes.) 1 The Winters Court applied ‘‘a rule of interpretation of agree-
ments and treaties with the Indians, ambiguities occurring will be resolved from the 
standpoint of the Indians.’’ Id Therefore, under the Winters doctrine, the Court held 
that the establishment of the Reservation impliedly reserved the amount of water 
necessary to irrigate its lands and to provide water for other purposes. Id. at 576– 
77. 2 Finally, the Court also held that these reserved water rights are exempted 
from appropriation under state law. 3 

The Winters Doctrine has stood the test of time and for over a century has been 
applied to recognize tribal, Indian reserved water rights. In summary, the Winters 
Court created federal, Indian reserved water rights law with the following charac-
teristics: (1) a reservation of water is to be implied when it is required to accomplish 
the purposes of a Treaty, Congressional Act, or Agreement between the United 
States and tribes establishing a tribe’s reservation oflands with the expressed right 
to exclusive tribal possession of the land, Id at 575–76; (2) the amount of water 
must be sufficient for all their beneficial use when the purpose is to allow the Indi-
ans to become a ‘‘pastoral and civilized people,’’ including the development of an ag-
riculture economy; and (3) Indian reserved water rights are exempted from appro-
priation under state law. 4 

Agricultural Reservations & PIA. In Arizona v. California, 373 U.S. 546 (1963), 
the United States Supreme Court adjudicated, in part, the water rights of five res-
ervation tribes on the Colorado River mainstream in the Lower Basin to determine 
the quantity of each tribes’ reserved water rights. The Court affirmed the validity 
of federally reserved Indian water rights under the Winters decision when reserva-
tions are created, explaining that such rights also include those reservations estab-
lished by an Act of Congress or by Executive Order. The Court held that when the 
reserved water rights are necessary to fulfill the purposes for which it was created, 
with a new water use that did not exist prior to creation of the Indian reservation, 
the priority date is the date of establishment of the reservation. 5 Id. at 595–601. 

The Court concluded that Indians are entitled to sufficient water to develop, pre-
serve, produce, or sustain food and other resources of the reservation in order to 
make it livable. Id. at 599–600. The Court found that when the United States cre-
ated the five reservations included in this adjudication, ‘‘it reserved not only land 
but also the use of enough water from the Colorado to irrigate the irrigable portions 
of the reserved lands.’’ Id. at 596. This is now referred to as ‘‘practicably irrigable 
acreage’’ or PIA—the standard by which Indian water rights are quantified where 
the purpose of the reservation includes agricultural pursuits. Under this standard, 
if land within a reservation can be cultivated through irrigation and if such irriga-
tion is practicable when applying relevant economic measures, then the tribe is enti-
tled to the amount of water necessary for such irrigation. The Court reasoned that 
‘‘[m]ost of the land in these reservations is and always has been arid, if the water 
necessary to sustain life is to be had, it must come from the Colorado River.’’ Id. 
598. The United States was aware that most of the lands were of the desert kind— 
hot, scorching sands—and that water from the river would be essential to the life 
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6 See also Robert T. Anderson, Indian Water Rights and the Federal Trust Responsibility, Nat-
ural Resources Journal, 46:399–400, 429 (Spring 2006). The now-Solicitor of the Department of 
Interior, Mr. Anderson stated that ‘‘most important is the fact that in the era of negotiated In-
dian water settlements, PIA is the one component that can be objectively evaluated and thus 
serves as a cornerstone for the settlement framework.’’ 

7 See also United States of America v. Walker River Irrigation District, Case No. 3:73-cv-00127- 
MMD-WGC at 8 (Sept. 21, 2021) ( explaining that the Arizona I Court determined that the rel-
evant tribes’ water rights would be measured by practicably irrigable acres, instead of some 
other measure such as the tribes’ population or their ’reasonably foreseeable needs.’) 

8 Arizona v. California, 439 U.S. 419,422 (1979) (Arizona II). 
9 The court distinguished the scope and nature of the Winters ’ Indian reserved water rights 

from the reserved water rights of non-Indian federal reservations, which, the court explained, 
are more narrow and strictly construed, Id. at 313; see also Cappaert v. U.S., 426 U.S. 128 
(1976), and U.S. v. New Mexico, 438 U.S.zz 10 The FBIC will be the last Indian reservation 
out of seven in Montana to settle its Indian reserved water rights, through the negotiation proc-
ess established by the Montana Reserved Water Rights Compact Commission with the participa-
tion of a Federal Negotiating Team. 

of the Indian people and to the animals they hunted and the crops they raised.’’ Id. 
598–99. 

Finally, the Court rejected Arizona’s urging that the amount of water be meas-
ured by ‘‘the reasonably foreseeable needs of the Indians living on the reservation 
rather than by the number of irrigable acres.’’ Id. at 596. The Court reasoned that 
the quantity of ‘‘water was intended to satisfy the future as well as the present 
needs of the Indian reservations and’’ [ agreed with the Special Master who] ‘‘ruled 
that enough water was reserved to irrigate all the practicably irrigable acreage on 
the reservations.’’ Id. at 600. Rejecting the position urged by the State of Arizona, 
the Court explained that if the quantity of water reserved ‘‘is measured by the Indi-
ans’ ‘reasonably foreseeable needs,’’’ it really means that quantification would be 
based on the number of Indians—and the number of Indians that there will be in 
the future ‘‘can only be guessed.’’ Id. at 600–01. The Court also rejected the applica-
tion of the equitable apportionment doctrine, explaining that it is ‘‘a method of re-
solving water disputes between States.’’ Id. 596–97. 

In summary, the Arizona Court further defined the characteristics of Indian re-
served water rights as follows: (1) water rights are reserved for the Indians effective 
as of the time the Indian Reservations were created; (2) these Indian reserved water 
rights are present perfected rights; (3) when a purpose of the reservation includes 
agricultural use, the method of quantification is the volume of water needed for the 
practicably irrigable lands, 6 in addition to water needed to support life and create 
a livable homeland; (4) Indian reserved water rights include future (i.e., uses that 
would necessarily be needed and continued ‘‘through the years,’’) as well as present 
water needs, the quantity of which is not determined by the size of the Indian popu-
lation, 7 or only on current use; (5) once the reserved water rights are quantified, 
they may be used for any lawful purposes; 8 and (6) reserved water rights are fed-
eral water rights and are not dependent on state law water regimes, and cannot be 
lost because of non-use under state-law concepts such as abandonment and for-
feiture. 

Gila V. In 2001, the State Supreme Court of Arizona adjudicated the reserved 
water rights of five tribes in Arizona in the general stream adjudication of the Gila 
River. In re General Adjudication of All Rights to Use Water in Gila River System 
and Source, 201 Ariz, 307 (2001) (Gila V). In Gila V, the State court specifically ad-
dressed the following issue: ‘‘What is the appropriate standard to be applied in de-
termining the amount of water reserved for federal lands?’’ Id. at 310. This case is 
recognized as establishing what is known as the ‘‘homeland’’ standard for quanti-
fying federal Indian reserved water rights. The homeland standard is another meth-
od for quantifying tribal reserved water rights. 

With regard to this particular State water rights adjudication, the court applied 
certain rules adopted by prior U.S. Supreme Court decisions related to the charac-
teristics of Indian reserved water rights (e.g., quantification includes a tribe’s 
present and future use, 9 and state laws of prior appropriation do not apply), and 
further articulated the ‘‘homeland’’ standard. In Gila V, the court’s method of quan-
tification for determining the amount of water reserved with the creation of an In-
dian reservation did not include ‘‘analysis of each of the [five] tribes’ treaties and 
enabling documentation to determine the reservation’s individual purpose.’’ Id. at 
313. The court reasoned that because many Indian reservations were pieced to-
gether over time, such at the Gila River Indian Community, such an analysis of’’an 
arbitrary patchwork of water rights would be unworkable and inconsistent with the 
concept of a permanent, unified homeland.’’Id. 

The court also reasoned that when the Indian reserved water rights are implied 
from the purposes of the historical documents establishing the reservation, and the 
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10 The court distinguished the scope and nature of the Winters ’ Indian reserved water rights 
from the reserved water rights of non-Indian federal reservations, which, the court explained, 
are more narrow and strictly construed, Id. at 313; see also Cappaert v. U.S., 426 U.S. 128 
(1976), and U.S. v. New Mexico, 438 U.S.zz 10 The FBIC will be the last Indian reservation 
out of seven in Montana to settle its Indian reserved water rights, through the negotiation proc-
ess established by the Montana Reserved Water Rights Compact Commission with the participa-
tion of a Federal Negotiating Team. 

11 Gila Vat 315, quoting Colville Confederated Tribes v. Walton, 647 F.2d 42, 47 (9th Cir. 
1981). 

1 55 Fed. Reg. 9223–9225 (March 12, 1990). 

purpose is not clear but focuses ‘‘only on the motives of Congress,’’ it does not accu-
rately represent the true reasons for which Indian reservations were created, and 
an ‘‘imputed intent for the purpose of quantifying an extremely valuable right to a 
scarce resource’’ is problematic. Id. 314. The court concluded that ‘‘[i]t is doubtful 
that any tribe would have agreed to surrender its freedom and be confined on a res-
ervation without some assurance that sufficient water would be provided for its 
well-being,’’ id., establishing the ‘‘homeland standard’’ for quantification. 

Conclusion 
In 1908, the United States Supreme Court affirmed the lower court’s decision to 

award the Gros Ventre and Assiniboine Tribes a portion of our Indian reserved 
water rights on the Milk River in Montana. Subsequently, the Fort Belknap Indian 
Community negotiated and reached an agreement with the State of Montana and 
the Federal Government in 2001 that settles our Indian reserved water rights. The 
Gros Ventre and Assiniboine Water Rights Settlement Bill before Congress, S.1911, 
will ratify our 2001 Water Compact, where the quantification of our rights is based, 
in part, on the principals of ‘‘practicably irrigable acreage,’’ and the holdings of the 
U.S. Supreme Court in the Winters and Arizona decisions. 10 

The purpose of the establishment of our Tribes’ final and permanent homeland, 
the Fort Belknap Reservation, was clear and expressly stated: to create a livable 
homeland that includes sufficient water for all our present and future beneficial 
uses and well-being, and to establish an agricultural economy, requiring sufficient 
water for our present and future irrigated lands. The PIA standard was used to de-
termine the quantification of our future reserved water rights in the Milk River, a 
major source of our water supply. Agriculture remains the sole economic industry 
on our Reservation and is significant for our ability to be self-sufficient. However, 
the FBIC’s Indian reserved water rights claims and quantification under the nego-
tiated Water Compact can be considered a hybrid of both the PIA and non-PIA 
methods of determining our Indian reserve water rights because of negotiations and 
compromises made between the parties that resulted in our 2001 Water Compact. 

Our settlement includes consideration of sufficient water for the creation of a per-
manent homeland, which is also a part of the Winters doctrine. We acknowledge, 
however, that the ‘‘homeland’’ standard as articulated in Gila Vis a method of quan-
tifying Indian reserved water rights and supports the application of a general res-
ervation purpose that ‘‘provide[ s] a home for the Indians, [as] a broad one, that 
must be liberally construed.’’ 11 

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. BRIAN SCHATZ TO 
HON. ANDREW WERK 

(1) According to Assistant Secretary Newland’s testimony, the Department of Inte-
rior uses the 19990 ‘‘Criteria and Procedures for the Participation of the Federal 
Government in Negotiations for Settlement of Indian Water Rights Claims’’ 1 (‘‘Cri-
teria and Procedures’’) as a framework for negotiating Indian water rights settle-
ments. One feature of the Criteria and Procedures is to evaluate the costs for set-
tling or not settling claims. 

a) In your testimony you stated that the monetary value of the proposed settle-
ment is less than the Tribes’ claims for damages if you were to litigate. You also 
stated that in 2001 the Tribe subordinated its water rights on the Upper Peoples 
Creek as part of the negotiation process. Can you elaborate on your testimony, spe-
cifically on the issue of Criteria and Procedures metric on costs of settling versus 
not settling your Tribes’ claims? 

(2) Please describe the ways in which the Tribe has worked and continues to work 
with the state of Montana and the federal government to develop a final settlement 
agreement equitable to all parties. In particular, are there terms being offered to 
the state that, to your knowledge, other Tribes have not offered to their respective 
state counterparts? 
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2 On November 2 and December 14, 2021, the Fort Belknap Indian Community (FBIC) held 
elections for membership on the FBIC Council. Mr. Jeffrey Stiffarm is the current President of 
the FBIC Council. 

3 207 U.S. 564 (1908). 
4 55 Fed. Reg. 9223–9225 (March 12, 1990). 
5 Id. at 9223. 
6 In 2013, the Montana Legislature announced that it was suspending negotiations under the 

Reserved Water Rights Commission for tribes who did not have a Congressionally-approved 
water rights settlement, requiring such tribes to file their reserved water rights claims with the 
State Water Court by June 30, 2015. The United States, as trustee, filed our Indian reserved 
water rights claims, which are currently pending before the Water Court. 

7 43 U.S.C. 666 (1952) (waiving the sovereign immunity of the United States to involuntary 
joinder as a party in state court general water rights adjudications). 

President Jeffrey Stiffarm, FBIC Council President, 2 respectfully responds as fol-
lows. 

Introduction. Congressional passage of Senate Bill, S. 1911, the Gros Ventre and 
Assiniboine Tribes Indian Water Rights Settlement, will be a historic moment—both 
as the culmination of our Tribes’ century-long battle to secure, protect, and develop 
our Indian reserved water rights and as the end of the trail for our Tribes’ journey 
to complete the recognition of our water rights since the United States Supreme 
Court issued its decision in Winters v. United States. 3 Our Fort Belknap Reserva-
tion is the birthplace of the Winters Doctrine that established federal, Indian re-
served water rights for all Indian reservations that are created for the purpose of 
providing permanent homelands for Indian people. The FBIC will be the last Indian 
reservation out of the seven reservations in Montana to settle its Indian reserved 
water rights through the negotiations process established by the Montana Reserved 
Water Rights Compact Commission, which included the participation of our as-
signed Federal Negotiating Team. 

The Criteria and Procedures developed by the U.S. Department of Interior (‘‘De-
partment’’) provide guidelines for the Federal Government’s participation in the ne-
gotiations and settlement of Indian reserved water rights, consistent with the policy 
of the United States to favor settlement over litigation of such rights. 4 Within the 
published guidelines, the Department’s assigned Federal Negotiating Teams apply 
the criteria as ‘‘a framework for negotiating settlements so that (1) The United 
States will be able to participate in water settlements consistent with the Federal 
Government’s responsibilities as trustee to Indians; (2) Indians receive equivalent 
benefits for rights which they, and the United States as trustee, may release as part 
of a settlement; (3) Indians obtain the ability as part of each settlement to realize 
value from confirmed water rights resulting from settlement; and (4) The settlement 
contains appropriate cost-sharing by all parties benefiting from the settlement.’’ 5 

The criteria articulated in the 1990 Criteria and Procedures regulations include, 
in part, that the non-Federal cost-sharing be proportionate to the benefits received 
by the non-Federal parties (#6); that the operating capabilities and various re-
sources of the Federal and non-Federal parties to the claims’ negotiations be consid-
ered in structuring a settlement (e.g., operating criteria and water conservation in 
Federal and non-federal projects) (#8); and that federal participation in Indian water 
rights negotiations should be conducive to long-term harmony and cooperation 
among all interested parties through respect for the sovereignty of the States and 
tribes in their respective jurisdictions (#10). 

In response to SCIA Chairman Brian Schatz’s questions, we set forth the fol-
lowing: 

Question 1. What are the costs of settling versus not settling the FBIC reserved 
water rights claims? 

Answer. Settling our water rights through legislation passed by Congress is the 
most cost-effective strategy for resolving more than 100 years of claims against the 
United States for its failure to protect FBIC reserved water rights. The costs of fail-
ing to settle our water rights are both monetary and non-monetary. In deciding to 
settle our FBIC claims, we analyzed previous tribal reserved water rights litigation 
efforts and the negotiations/settlement process established by the Federal Govern-
ment and the State of Montana, weighing the advantages and disadvantages of our 
options. We identified significant costs and other disadvantages in not settling our 
claims. 

First, our water rights claims are pending before the Montana Water Court and 
would be immediately litigated if we do not settle our claims. 6 As trustee of our 
Indian reserved water rights, the United States is required to represent our inter-
ests before the State Water Court under state and federal laws. 7 Adjudication of 
our Indian reserved water rights in the State Water Court would be very lengthy, 
time-consuming, and expensive. For example, the Big Horn litigation of the reserved 
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8 Charles Wilkinson, Introduction to Big Hom General Stream Adjudication Symposium, 15 
WYO. L. REV. 233, 234 (2015); Lyophile, 37-year lawsuit over water, tribal rights on Wind-Big 
Hom examined in UW event (September 1, 2014); https://wyofile.com/2014/09/01/ (last visited 
January 3, 2022); Jason A. Robison, Wyoming’s Big Hom General Stream Adjudication, 15 WYO. 
L. REV. 243,309 FN443 (2015), quoting Geoffrey O’Gara, What You See in Clear Water: Indians, 
Whites, and a Battle over Water in the American West at 174 (2000). 

9 See also Greely v. Confederated Salish & Kootenai Tribes et al., 712 P.2d 754 (1985). 
10 See Montana Department of Natural Resources and Conservation, Proposed Water Rights 

Compact between the State of Montana and The Confederated Salish and Kootenai Tribes of 
the Flathead Reservation, explaining the result of failing to approve a tribal Water Compact 
and relying on the State Water Court to adjudicate it; http://dnrc.mt.gov/divisions/water/ 
water-compact-implementation-program/docs/cskt/watercompactreport.pdf (last visited January 
3, 2022). 

11 Through negotiations, part of our damages claim will be satisfied through ancestral land 
transfers back to the FBIC. 

12 Using a simple rule of $92,000 of government spending creates one job-year ( or one job 
for one year), our proposed Water Rights Settlement will create an approximate total of 6,557 
job-years, over 300 jobs per year. See The Council of Economic Advisers report titled ‘‘Estimates 
of Job Creation from the American Recovery and Reinvestment Act of 2009.’’ 

water rights of the Eastern Shoshone and Northern Arapaho Tribes on the Wind 
River Reservation in the Wyoming state court began in the 1980s and took 37 years, 
with 20,000 claimants, at an estimated cost of $60 million. 8 

Furthermore, under the clear precedent of the Winters doctrine, we would claim 
the natural flow of the Milk River with senior priority rights to use the water based 
on the date of the establishment of our Reservation. 9 This would negatively impact 
more than 100,000 acres of non-Indian agricultural lands in northcentral Montana- 
where the Federal Government is responsible for the construction and management 
of the Milk River Project along the Milk River Basin. This would result in enormous 
costs to non-Indian irrigators and the agricultural industry in northcentral Montana 
and beyond. 

If the FBIC reserved water rights claims are litigated, individual water users will 
also be forced to object and litigate these claims in an effort to defend their own 
rights in the State court. 10 This will result in additional litigation costs. We have 
been told by non-Indian irrigators on the Milk River that they prefer settlement and 
do not want to have to litigate against our claims in the State Water Court. 

Second, because the State Court cannot resolve our damage claims against the 
United States, we would also need to initiate litigation against the United States 
to secure finality of our damages claims. We have identified six specific claims 
against the United States that include both Constitutional takings claims and 
breach of trust claims. These claims total more than $730 million and have been 
documented by a well-respected agricultural economist. 

If we are able to settle our water rights through legislation, we are willing to seek 
only a portion of these damage claims to support the costs of the development of 
our water through water infrastructure projects. In addition, settling our water 
rights through federal legislation allows us to satisfy a portion of our claims through 
the return of ancestral lands and reservation lands currently held by the Federal 
government. 11 

Third, another positive outcome from choosing the settlement of our reserved 
water rights and claims against the United States is the infusion of hundreds of 
millions of dollars into the local and regional economy that will create thousands 
of jobs over 20–30 years resulting from the rehabilitation and betterment of our fed-
eral Fort Belknap Indian Irrigation Project and the construction of our other water 
infrastructure projects. 12 We rely on non-Indian businesses and contractors in our 
region and State to assist us with our Reservation construction projects. 

Finally, because litigation does not provide for compromises, including those that 
protect the non-Indian water users who rely on the same water sources, by selecting 
to settle our claims, we will achieve peace and harmony with our neighbors in 
northcentral Montana and a significantly less costly resolution than litigation can 
offer. 

Question 2. Are there terms being offered to the state that, to your knowledge, 
other Tribes have not offered to their respective state counterparts? 

Answer. Each water settlement is different. In our compact and proposed water 
settlement legislation we went to extensive lengths to provide for non-Indian water 
users in our region. We live in an agricultural region. We all need to work together 
to ensure that water resources are available to support our tribal economy as well 
as the regional economy. 

First and foremost, the FBIC made significant compromises with the State and 
regional stakeholders that include protections for the non-Indians’ continued irriga-
tion use of the Milk River and Upper Peoples Creek, which are the two significant 
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13 Montana Reserved Water Rights Commission archive. 
14 See, e.g., Presentation of Pam Williams, Director of the Secretary’s Indian Water Rights Of-

fice, Symposium on Settlement of Indian Water Rights (August 25, 2021). 

water sources for the FBIC, bordering and on the Reservation. In particular, during 
the 1990s’ State-Tribe-Federal negotiations of the FBIC Water Compact, our elders 
urged a solution for our Water Compact that mitigated the development and use of 
the FBIC’s negotiated quantified, reserved water rights on northcentral Montana 
irrigators in order to maintain peace and harmony with our neighbors. Articles III 
(Tribal Water Rights) and VI (Contributions to Settlement) of the 2001 Water Com-
pact, MCA§ § 85–20–1001 through 85–20–1008, articulate the negotiated agreements 
between the State, FBIC, and Federal Government on the Milk River and Upper 
Peoples Creek. 

In particular, the Commission conducted almost 3 dozen public meetings between 
1997 and 2000 to inform stakeholders in northcentral Montana and Tribal members 
about the Water Compact, solicit comments, and consider local input on the terms 
and conditions of the FBIC Water Compact. 13 The Commission also disseminated 
copies of the Water Compact to local libraries, Conservation District offices, County 
Extension Offices, FBIC Water Resources Office, etc. The result of this extensive 
public information effort was the overwhelming approval of the State Legislature in 
2001 in support of the FBIC Water Compact (95 percent approval). 

We have continued our outreach efforts in the region to a variety of stakeholders, 
including our extensive efforts over the last 3 years that have included environ-
mental and conservation groups, and are working closely with the Secretary’s In-
dian Water Rights Office, the State Administration, and, in particular, the Mille 
River Joint Board of Control, which is comprised of representatives from the private 
irrigation companies on the Mille River in northcentral Montana. The parties are 
currently meeting to finalize the mitigation activities for the non-Indian water users 
that will occur with the implementation of our settlement and to determine the fed-
eral-state cost share agreements, as described at Article VI.B. (Mitigation of Impacts 
on the Mille River Project) and Article VI.C. (Upper Peoples Creek Dam and Res-
ervoir) of the Water Compact. The mitigation for (1) the Milk River Project will pro-
tect the non-Indian irrigators in northcentral Montana to allow them their contin-
ued use of the Mille River water supply; and (2) the construction of the Upper Peo-
ples Creek Dam and Reservoir on the Fort Belknap Reservation is intended to im-
prove the Upper Peoples Creek water supply for the Tribes because of the FBIC’s 
agreement to subordinate our senior water rights in the Upper Peoples Creek, up-
stream of the Reservation, in order to allow continued, historical irrigation by non-
Indian families on the Upper Peoples Creek. These mutual agreements and com-
promises were a significant factor in the approval of our Water Compact. 

Second, the State has made, and will make, financial contributions to the Water 
Compact and FBIC Water Rights Settlement, as it has done for other Montana 
tribes. As part of its costshare for the Water Compact and settlement, in 2005, 2009, 
and 2013 the State Legislature authorized $13,670,000, including $4,170,000 in cash 
and $9,500,000 in general obligation bond authority, and has spent $4,000,000 to 
date on in-kind services for technical support related to the Water Compact mitiga-
tion activities. The State has indicated a commitment of $5 million to the cost of 
design and construction of the Upper Peoples Creek Dam and Reservoir on the Res-
ervation. The non-Federal monetary contribution to our Water Settlement is within 
the average range of non-Federal monetary contributions reported by the Depart-
ment. 14 

Finally, our Water Compact, Article IV, Implementation of Compact, and Settle-
ment provide an agreement on the administration of the Tribal reserved water 
rights, including the creation of a Milk River Coordinating Committee, which can 
improve the conditions of water supply, water quality, and habitat in the Milk River 
basin. 

In summary, first, we believe that the advantages of achieving a Congressional 
settlement of our reserved water rights claims far exceed the disadvantages that 
come with choosing not to settle. Second, to our knowledge, wc have not offered any 
terms to the State in our final settlement agreement that have not been offered by 
other tribes to their respective state counterparts. 
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RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. BRIAN SCHATZ TO 
HON. BRYAN TODD NEWLAND 

Question 1. How does the Department apply the 1990 ‘‘Criteria and Procedures 
for the Participation of the Federal Government in Negotiations for the Settlement 
of Indian Water Rights Claims’’ to all settlements? 

Answer. The Department applies the 1990 Criteria and Procedures on an ongoing 
basis during the negotiation of Indian water rights settlement. The Department 
takes into consideration the unique circumstances of each settling Tribe in its eval-
uation of each criteria. 

Question 2. How does the Fort Belknap Water Settlement compare to other Indian 
water settlements in terms off ederal and non-federal contributions as well as appli-
cable waivers. 

Answer. As noted in the Department’s written testimony, the Department has 
concerns regarding the unknown federal cost of this settlement. The non-federal 
contributions are also unknown and are to be negotiated after the fact. With these 
costs unknown, it is difficult to say with any certainty how the federal and non-fed-
eral contributions to the Fort Belknap Water Settlement compares with other In-
dian water rights settlement. 

Regarding waivers, there are some substantive differences between the waivers 
and retentions in S. 1911 and the waivers and retention of claims included in pre-
viously enacted Indian water rights settlement. The Department remains committed 
to working with the Tribes to make sure that appropriate waivers are included in 
any legislation to approve the Fort Belknap Water Settlement. 

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. LISA MURKOWSKI TO 
HON. BRYAN TODD NEWLAND 

Question 1. The Department of the Interior is generally guided in settlement ne-
gotiations by the Criteria and Procedures for the Participation of the Federal Gov-
ernment in Negotiations for the Settlement of Indian Water Rights Claims (55 FR 
9223, March 12, 1990) (Criteria and Procedures). Under these Criteria and Proce-
dures, the Administration carries out an analysis of the appropriateness of the costs 
of an Indian water rights settlement. 

In your answer to my question at the hearing you stated that the Department 
has applied these Criteria and Procedures to the water settlement for the Fort 
Belknap Indian Community as structured in S. 1911, but that you would have to 
get back to the Committee with the Department’s analysis and conclusions. 

What did the Department conclude with respect to the costs of this settlement? 
Answer. As noted in the Department’s written testimony, the Department has 

concerns regarding the open-ended nature of the Federal contribution required by 
S. 1911. We are continuing to work with the Tribes to address that concern. Once 
addressed, the Department will be able to continue its analysis of the costs and 
reach a more definitive conclusion regarding the appropriateness of the Federal con-
tribution. 

Question 2. At the hearing I asked you how the settlement for the Fort Belknap 
Indian Community in S. 1911, compares to other settlements the Department has 
been involved in negotiating, recognizing of course that these settlements require 
some level of tailoring, but also as a matter of fairness and equity, some uniformity, 
too, in process. In your response to my question, you stated you would have to get 
back to the Committee with a more detailed answer. How does the Settlement for 
the Fort Belknap Indian Community in S. 1911 compare to other settlements the 
Department has been involved in negotiating? 

Answer. Every settlement is unique. This settlement is similar to others in that, 
among other benefits, it would: resolve the water rights claims of the Fort Belknap 
Indian Community and of the United States on behalf of the Fort Belknap Indian 
Community and Allottees; provide funding to address water resources needs on the 
Reservation; and promote cooperation between the Tribes and the non-Indian com-
munity. 

Question 2a. Specifically, how does this settlement compare to those other settle-
ments in terms of the federal contribution, the non-federal contribution, and the 
waivers that are applied? 

Answer. See the answer above to question 2 from Chairman Schatz. 
Question 2b. This settlement includes a large transfer and exchange that also in-

volves the State of Montana. Are such land transfers and exchanges commonplace 
in a water settlement? If a land transfer or exchange is included in a water settle-
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ment, how do they impact the overall cost of the settlement? (Does it lower the over-
all cost to the federal government, for example?) 

Answer. The inclusion of land transfers in Indian water rights settlement, while 
not ‘‘commonplace,’’ are not unprecedented. For example, the recent Confederated 
Salish and Kootenai Tribes Settlement included the transfer of U.S. Fish and Wild-
life Service land to the Tribes. How the transfer of lands impacts the overall cost 
of the settlement is something that the Department is still considering. It is possible 
that the land transfer provisions will have a positive, negative, or even neutral im-
pact on the overall cost of settlement. 

Æ 
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